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Or PUBLIC WRONGS. 


5 CHAPTER THE FIRST. 


Or HR NATURE or CRIMES; anD 
; THEIR PUNISHMENT. 7 


E are now arrived at the fourth and laſt branch 
of theſe commentaries ; which treats of public 
wrongs, or crimes and miſdemeſnors. For we 
may remember, that, in the beginning of the preceding 
volume (a), wrongs were divided into two ſorts or ſpecies ; 
the one private, and the other public. Private wrongs, 
W which are frequently termed civil injuries, were the ſub- 
ject of that entire book: we are now therefore, laſtly, - 
to proceed to the conſideration of public wrongs, or 
crimes and miſdemeſnors ; with the means of their pre- 
N vention and puniſnment. In the purſuit of which ſubje& 

I ſhall- conſider, in the firſt place, the general nature of 

crimes and puniſhments ; ; ſecondly, the perſons capable of 


| committing crimes ; thirdly, their ſeveral degrees of guilt, : 
. A = 8 


(a) Book III. ch. 1. 
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as principals or acceſſaries; fourthly, the ſeveral ſpecies of 
crimes, with the puniſhment annexed to each by the laws 
of England; fifthly, the means of preventing their perpe- 
tration; and, ſixthly, the method of inflicting thoſe puniſh- 
ments, which the law has annexed to each ſeveral crime 
and miſdemeſnor. 


FIRST, as to the general nature of crimes and their pu- 
niſhment : the diſcuſſion and admeaſurement of which forms 
in every country the code of criminal law; or, as it is more 
uſually denominated with us in England, the doctrine of 
the pleas of the crown : ſo called, becauſe the king, in whom 
centers the majeſty of the whole community, is ſuppoſed 
by the law to be the perſon injured by every infraction of 
the public rights belonging to that community, and is 
therefore in all caſes the proper proſecutor for every public 

oftence (b). 


THE knowledge of this branch of juriſprudence, which 
teaches the nature, extent, and degrees of every crime, and 
adjuſts to it its adequate and neceſſary penalty, 1s of the 
utmoſt importance to every individual in the ſtate. For (as 

a very great maſter of the crown law (c) has obſerved upon 

1 ada ſimilar occaſion) no rank or elevation in life, no upright- 

N neſs of heart, no prudence or circumſpection of conduct, 
ſhould tempt a man to conclude, that he may not at ſome. 
time or other be deeply intereſted in theſe reſearches. The 

infirmities of the beſt among us, the vices and ungovernable 
paſſions of others, the inſtability of all human affairs, and the 
numberleſs unforeſeen events, which the compaſs of a day 
may bring forth, will teach us (upon a moment's reflection) 
that to know with preciſion what the laws of our country 
have forbidden, and the deplorable conſequences t to which | 

a wilful diſobedience may expoſe us, is a matter of uni- 


verſal concern. 


IN proportion to the importance of the criminal law, 
ought alſo to be the care and attention of the legiſlature 1 in 


properly 
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CR. 1. WL oN Gs. ö TK | 
properly forming and enforcing it. It ſhould be founded 
upon principles that are permanent, uniform, and univerſal ; 
and always conformable to the dictates of truth and juſtice, 
the feelings of humanity, and the indelible rights of man- 
kind: though it ſometimes (provided there be no tranſgreſ- 
ſion of theſe eternal boundaries) may be modified, narrow - 
ed, or enlarged, according to the local or occaſional neceſſi- 
ties of the ſtate which it is meant to govern, And yet, ei- 
ther from a want of attention to theſe principles in the firſt 
concoction of the laws, and adopting in their ſtead the im- 
petuous dictates of avarice, ambition, and revenge; from 
retaining the diſcordant political regulations, which ſucceſ- 
ſive conquerors or factions have eſtabliſhed, in the various | 
revolutions of government; from giving a laſting efficacy 
to ſanctions that were intended to be temporary, and made 
(as lord Bacon expreſſes it) merely upon the ſpur of the oc- 
caſion; or from, laſtly, too haſtily employing ſuch means 
as are greatly diſproportionate to their end, in order to check 
the progreſs of ſome very prevalent offence ; from ſome, or 
from all, of theſe cauſes it hath happened, that the criminal 
law is in every country of Europe more rude and imperfe& 
than the civil, I ſhall not here enter into any minute in- 
quiries concerning the local conſtitutions of other nations 
the inhumanity and miſtaken policy of which have been ſuf- 
ficiently pointed out by ingenious writers of their own (d). 
But even with us in England, where our crown-law is with _ 
juſtice ſuppoſed to be more nearly advanced to perfection; 
where crimes are more accurately defined, and penalties leſs 
uncertain and arbitrary; where all our accuſations are pub- 
lic, and our trials in the face of the world; where torture 
is unknown, and every delinquent is judged by ſuch of his 
equals, againſt whom he can form no exception nor even a 
perſonal diſlike ;—even here we ſhall occaſionally find room 
to remark ſome particulars, that ſeem to want reviſion and 
amendment, Theſe have chiefly arifen from too ſcrupu- 
lous an adherence to ſome rules of the antient common 
law, when the reaſons have ceaſed upon which thoſe rules 
were founded ; from not repealing ſuch of the old pe- 
1 nal 


(d) Baron Monte ſquieu, marquis Beccaria, Ce. 
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nal laws as are either obſolete or abſurd ; and from too little 
-care and attention in framing and paſſing new ones. The 
enacting of penalties, to which a whole nation ſhall be ſub- 
ject, ought not to be left as a matter of indifference to the 
paſſions or intereſts of a few, who upon temporary motives 
may prefer or ſupport ſuch a bill; but be calmly and maturely 
conſidered by perſons, who. . what proviſion the laws 
has already made to remedy the miſchief complained of, 
who can from experience forſee the probable conſequences 
of thoſe which are now propoſed, and who will judge with- 
out paſſion or prejudice how adequate they are to the evil. 

It is never uſual in the houſe of peers even to read a private 
bill, which may affect the property of an individual, without 
firſt referring it to ſome of the learned judges, and hearing 
their report thereon (e). And ſurely equal precaution is 
neceſſary, when laws are to be eſtabliſhed, which may affect 
the property, the liberty, and perhaps even the lives, of 
thouſands. Had ſuch a reference taken place, it is impoſſi- 
ble that in the eighteenth century it could ever have been 
made a capital crime, to break down (however maliciouſly) 
the mound of a fiſhpond, whereby any fiſh ſhall eſcape; or 
to cut down a cherry tree in an'orchard (f). Were even a 
committee appointed but once in an hundred years to reviſe 
the criminal law; it could not have continued to this hour 
felony without benefit of clergy, to be ſeen for one month 
in the company of perſons who call themſclves, or are call- 


ed, * (8). 


II 1s true, that theſe outrageous penalties, being ſeldom 
or never inflicted, are hardly known to be law by the pub- 
lic: but that rather aggravates the miſchief, by laying a 
ſnare for the unwary, Yet they cannot but occur to the ob- 
ſervation of any one; who hath undertaken the taſk of exa- | 
mining the great outlines of the Engliſh law, and tracing 
them up to their principles: and it is the duty of ſuch a one 


to Hint them "Rl deten), to thoſe, whoſe abilities and 
| ſtations 


e) See Vol. II. p. 345. (0 Stat. 9 Geo, I. c. 22. 
Les II. c. 42. (g) Stat. 5 Eliz. c. 20. 
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| Rations enable them to apply the remedy. Having there- 
fore premiſed this apology for ſome of the enſuing remarks, 

which might otherwiſe ſeem to ſavour of arrogance, I pro- 
ceed now to conſider 0 the firſt place) the general nature 
of crimes. 

1. A CRIME), « or miſdemeſaor, is an act 3 or 
omitted, in violation of a public law, either forbidding or 
commanding it. This general definition comprehends both 
crimes and miſdemeſnors.: which, properly ſpeaking, are 
mere ſynonymous terms: though, in common uſage, the 
word © crimes” is made to denote ſuch offences as are of a 
deeper and more atrocious dye; while ſmaller faults, and 
omiſſions of leſs conſequence, are comprized under the 
gentler name of miſdemeſnors” only. 


Tux diſtinction of public wrongs from private, of crimes- 
and miſdemeſnors from civil injuries, ſeems principally to 
conſiſt in this: that private wrongs, or civil injuries, are an 
infringement or privation of the civil rights which belong to 
individuals, conſidered merely as individuals public, 
wrongs, or crimes and miſdemeſnors, are a breach and vio- 
lation of the public rights and duties, due to the whole 
community, conſidered as a community, in its ſocial ag · 
gregate capacity. As if I detain a field from another man, 
to which the law has given him a right, this is a civil in- 
jury, and not a crime; for here only the right of an indivi- 
dual is concerned, ar it is 1mmater12] to the public, which 
of us is in poſſeſſion of the land: but treaſon, murder, and 
robbery are properly ranked among crimes; ſince, beſides 
the injury done to individuals, they ſtrike at the very be- 
ing of ſociety; which cannot poſſibly ſubſiſt, where actions 
of this fort are ſuffered to eſcape with impunity, 


IN all caſes the crime includes an injury: every public 
offence is allo a private wrong, and ſomewhat more; it af- 
tects the individual, and it likewiſe affe&s the community. | 
Thus treaſon } in imagining the king's death involves in it: 

Ay , conſpiracy: 


n 


3s; - 
"IE: 8 - 


GE Ge fs; tk 
r 


6 PUBLIC Book IV. 
conſpiracy againſt an individual, which is alſo a civil inju- 
ry: but as this ſpecies of treaſon in its conſequences prin- 
cipally tends to the diſſolution of government, and the de- 
ſtruction thereby of the order and peace of ſociety, this 
denominates it a crime of the higheſt magnitude. Murder 
is an injury to the life of an individual ; but the law of 
ſociety conſiders principally the loſs which the ſtate ſuſtains 
by being deprived of a member, and the pernicious exam- / | 
ple thereby fet, for others to do the like. Robbery may | 
be conſidered in the fame view: it is an injury to private 
property; but, were that all, a civil ſatisfaction in dama- 
ges might atone for it: the public miſchief is the thing, 
for the prevention of which our laws have made it a ca- 
pital offence. In theſe groſs and atrocious injuries the pri- 
vate wrong is ſwallowed up in the public; we ſeldom hear 
any mention made of ſatisfaction to the individual; the ſa- 
tisfaction to the community being ſo very great. And in- 
© deed, as the public crime is not otherwiſe avenged than by 
forfeiture of life and property, it is impoſſible afterwards 
to make any reparation for the private wrong; which can 
only be had from the body or goods of the aggreſſor. But 
there are crimes of an inferior nature, in which the public 
- puniſhment is not ſo ſevere, but it affords room for a pri- 
vate compenſation alſo ; and herein the diſtinction of crimes 
- from civil injuries is very apparent. For inſtance; in the 
i caſe of battery, or beating another, the aggreſſor may be 
indicted for this at the ſuit of the king, for diſturbing the 
it public peace, and be puniſhed criminally by fine and impri- 
| ſonment: and the party beaten. may alſo have his, private 
remedy by action of treſpaſs for the injury, which he in par- 
ticular ſuſtains, and recover a civil ſatisfaction in damages. 
So allo, incaſe of a public nuiſance, as digging aditch acroſs 

a highway, this is puniſhable by indictment, as a common 
offence to the whole kingdom and all his majeſty's ſub- 
jets : but if any individual ſuſtains any ſpecial damage 
thereby, as laming his horſe, breaking his carriage, or 
the like, the offender may be compelled to make ample 
ſatisfaction, 
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wrong. 


Uros the whole we may obſerve, that in taking cogni- 
zance of all wrongs, or unlawful acts, the law has a double 
view: Viz. not only to redreſs the party injured, - by either 
reſtoring to him his right, if poſſible; or by giving him an 
equivalent; the manner of doing which was the object of 
our inquiries in the preceding book of theſe commentaries: 


but alſo to ſecure to the public the benefit of ſociety, by 


preventing or puniſhing every breach and violation of thoſe 
laws, which the ſovereign power has thought proper to eſta- 
bliſh, for the government and tranquillity of the whole. 
What thoſe breaches are, and how prevented or puniſhed, 
are to be conſidered in the preſent book. | 


IT. THE nature of crimes and miſdemeſuors in general be- 
ing thus aſcertained and diſtinguiſhed, I proceed in the next 
place to conſider the general nature of puniſhments : which 
are evils or inconventencies conſequent upon crimes and 
miſdemeſnors ; being deviſed, denounced, and inflicted by 
human laws, in conſequence of diſobedience or miſbehavi- 
our in thoſe, to regulate .whoſe · conduct ſuch laws were 
reſpectively made, And herein we will briefly conſider the 


power, the end, and the meaſure of human puniſhment, 


1. As to the poxwer of human puniſhment, or the right 
of the temporal legiſlator to inflict diſcretionary penalties 
for crimes and miſdemeſnors (h). It is clear that the right 
of puniſhing crimes againſt the law of nature, as murder 
and the like, is in a ſtate of mere nature veſted in every in- 
dividual. For it muſt be veſted in ſomebody ; otherwiſe the 
laws of nature would be yain and fruitleſs, if none were em- 


powered to put them in execution: and if that power is 


veſted in any one, it muſt alſo be veſted in all mankind ; 


ſince all are by nature equal. Whereof the firſt ert 


A 4 Cain 


(hj Se Grotius, de j. 5. Sp. J. 2. c. 25, Puffendorf, L. of 
Nat. and N. b. 8. c. 3. - 
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Cain was go ſenſible, that we find him (i) expreſſing his ap- 
prehenſions, that whoever ſhould find him would ſlay him. 
In a ſtate of ſociety this right 1 is transferred from individu- 
als to the ſovereign power; whereby men are prevented 

from being judges in their own cauſes, which is one of the 

evils that civil government was intended to remedy. What- 
ever power therefore individuals had of puniſhing offences 
againſt the law of nature, that is now veſted in the magiſ- 


trate alone; who bears the ſword of juſtice by the conſent 


of the whole community. And to this precedent natural 
power of individuals muſt be referred that richt, which 
ſome have argued to belong to every ſtate, (though, in fact, 
never exerciſed by any) of puniſhing not only their own 


ſubjekts, but alſo foreign embaſſadors, even with death it- 
ſelf; in cafe they have offended, not indeed againft he 


municipal lav/s of the country, but againſt the divine Jaws 
of nature, and become liable thereby to Forfeit their lives 
for their guilt (k). 


As to offences merely againſt the laws of ſociety, which 
are only mala probibita, and not mala in ſe the temporal 
magiſtrate is alſo empowered to inflit coercive penalties for 
ſuch tranſgreſſions: and this by the conſent of individuals; 
who, in forming ſocieties, did either tacitly or expreſsly 
inveſt the ſovereign power with a right of making laws 
and of enforcing obedience to them when made, by exer- 
ciſing, upon their non-obſervance, ſeverities adequate to the 
evil. The lawfulneſs therefore of puniſhing ſuch criminals 
is founded upon this principle, that the law by which they 
ſuffer was made by their own conſent; it is a part of the 


original contract into which they entered, when firſt they - 


engaged in ſociety ; it was calculated for, and has laut 


contributed to, their own ſecurity, 


Tas right therefore, being thus conferred by univerſal 
conſent, gives to the ſtate exactly the ſame power, and no 
more, over all its members, as each individual member had 

| _—_—— 


(i) Gen. iv. 24. (K) See vol. J. pag 254+ 
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naturally ot over bimſelf or others. Which has occaſioned - 
ſome to doubt, how far a human legiſlature ought to inflict 
capital puniſhments for fo/ittve offences; offences againſt 


the municipal law only, and not againſt the law of nature; 


ſince no individual has, naturally, a power of inflicting 
death upon himſelf or others for actions in themſelves in- 
different, With regard to offences mala in ſe, capital pu- 
niſhments are in ſome inſtances inflicted by the immediate 
command of God himſelf to all mankind ; as in the caſe. of 
murder, by the precept delivered to Noah, their common 
anceſtor and repreſentative (I), whoſo ſheddeth man's 
% blood, by man ſhall his blood be ſhed.” In other inſtan- 
ces they are inflicted after the examfle of the creator, in his 
poſitive code of laws for the regulation of the Jewiſh re- 
public ; as in the caſe of the crime againſt nature, But they 
are ſometimes inflicted without ſuch expreſs warrant or ex- 
ample, at the will and diſcretion of the human legiſlature ;- 
as tor forgery, for theft, and ſometimes for offences of a 
lighter kind. Of theſe we are principally to ſpeak : as theſe 
crimes are, none of them, offences againſt natural, but only 
againſt ſocial, rights; not even theft itſelf, unleſs it be ac- 


c-mpanied with violence to one's houſe or perſon ; all 


others being an infringement of that right of property, 
which, as we have formerly ſeen (m), owes its origin not 
to the law of nature, but merely to civil ſociety. 


THE practice of inflicting capital puniſhments, for offen- 
ces of human inſtitution, is thus juſtified by that great and 
good man, ſir Matthew Hale (n): © when offences grow 
« enormous, frequent, and dangerous to a kingdom or ſtate, 
« deſtructive or highly pernicious to civil ſocieties, and to 
« the great inſecurity and danger of the kingdom or its 
<« inhabitants, ſevere puniſhment and even death itſelf is 
© neceſſary to be annexed to laws in many: caſes by the 
** prudence of lawgivers.” It is therefore the enormity, or 
dangerous tendency, of the crime, that alone can warrant” 
any Mix legiſlature in putting him to death that commits 

A it. 


{1 Gen. ix. 6. © (wm) Book II. ch. x 
(% 1 Hal. P. C. 13. „ | 


1 
34 
3 
71 

3 
124 
31 
\ 
8 
* 
2 
? 


5 
+ 
+ 
5 z 
3 
I 8 
. 
| 
FS: 
* 5 
1 5 
vs 
4 43 
14 
«2 


— 


* — 
: A + — 


a I l 
R * Y 
* PEP Wa VP 473-207 oo 7 ph 1 
e . 4s ef 


" 7 n N 
—— —— * 


10 | Puli Book IV. 


it. It is not its frequency only, or the difficulty of other- 


wiſe preventing it, that will excuſe our attempting to pre- 
vent it by a wanton effuſion of human blood. For, though 
the end of puniſhment is to deter men from offending, it 
never can follow from thence, that it is lawful to deter them 
at any rate and by any means; ſince there may be unlawfut 
methods of enforcing obedience even to the juſteſt laws. 
Every humane legiſlator will be therefore extremely cautious 
of eſtabliſhing laws that infli& the penalty of death, eſpe- 
cially for ſlight offences, or ſuch as are merely poſitive. 
He will expect a better reaſon for his ſo doing, than that 
looſe one which generally is given: that it is found by for- 
mer experience that no lighter penalty will be effectual. 
For 1s it found upon farther experience, that capital puniſh- 
ments are more effectual? Was the vaſt territory of all the 
Ruſſias worle regulated under the late empreſs Elizabeth, 
than under her more ſanguinary predeceſſors? Is it now, 
under Catherine II, leſs civilized, leſs ſocial, leſs ſecure ? 
And yet we are aſſured, that neither of theſe illuſtrious prin- 
ceſſes have, throughout their whole adminiſtration, inflicted 
the penalty of death: and the latter has, upon full perſua- 
ſion of its being uſeleſs, nay even pernicious, given orders 
for aboliſhing it entirely throughout her extenfive domi- 
nions (o). But indeed, were capital puniſhments proved by 
experience to be a ſure and effectual remedy, that would not 
prove the neceſſity (upon which the juſtice and propriety 
depend) of inflicting them upon all. occaſions when other 
expedients fail. I fear this reaſoning would extend a great 
deal too far. For inſtance, the damage done to our public 

roads by loaded waggons is univerſally allowed, and many 
laws have been made to prevent it; none of which have 
hitherto proved effettual. But it does not therefore fol- 
low, that it would be juſt for the legiſlature to infli& death 
upon every obſtinate carrier, who defeats or eludes the 
proviſions of former ſtatutes. Where the evil to be pre- 
vented is not adequate to the violence of the preventive, a 


ſovereign that thinks ſeriouſly can never juſtify ſuch a law to 
the 


(o) Grand inſt-uAions for framing a new code of laws for the 
Ruſſian empiie. §. 210. 
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the dictates of conſcience and humanity. To ſhed the 
blood of our fellow creature is a matter that requires the 
greareſt deliberation, and the fulleſt conviction of our own 
authority : for life is the immediate gift of God to man; 
which neither he can reſign, nor can it be taken from him, 
unleſs by the command or permiſſion of him who gave it; 
cither expreſſly revealed, or collected from the laws of na 
ture or ſociety by clear and indiſputable demonſtration, 


WronGs. | os 


I wOULD not be underſtood to deny the right of the le- 
giſlature in any country to inforce its own laws by the death 
of the tranſgreſſor, though perſons of ſome abilities have 
doubted it; but only to ſuggeſt a few hints for the conſi- 
deration of ſuch as are, or may hereafter become legiſlators. 
When a queſtion ariſes, whether death may be lawfully in- 
{lifted for this or that tranſgreſſion, the wiſdom of the laws 
muſt decide it : and to this public judgment or deciſion all 
private judgments muſt ſubmit ; elſe there is an end of the 
firſt principle of all ſociety and government. The guilt of 
blood, if any, muſt lie at their doors, who miſinterpret the 
extent of their warrant ; and not at the doors of the ſub- 
ject who is bound to receive the interpretations, that are 
given by the ſovereign power. 


2. As to the end, or final cauſe of human puniſhments. 
This 1s not by way of atonement or expiation for the crime 
committed; for that mult be left to the juſt determination 
of the pete being: but as a precaution againſt future of- 
fences of the ſame kind. This is effected three ways: ei- 
ther by the amendment of the offender himſelf; for which 
purpoſe all corporal pumfhments, fines, and temporary ex- 
ile or impriſonment are inflicted ; or, by deterring others 
by the dread of his example from offending in the like way, 
«© wut poena (as Tully (p) expreſſes it) ad aucus, metus ad 
omnes ferventat z” Which gives riſe to all ignominious 
puniſhments, and to ſuch executions of juſtice as are open 
and public: or, laſtly, by depriving the party injuring of 
| | the 


(p) pro Cluentio, 45. 
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the power to do future miſchief ; which is effected by ei- 
ther putting him to death, or condemning him to perpetual 
confinement, ſlavery, or exile. The ſame one end, of pre- 
venting future crimes, is endeavoured to be anſwered by 
each of theſe three ſpecies of puniſhment. The public 
gains equal ſecurity, whether the offender himſelf be amend- 
ed by wholeſome correction, or whether he be diſabled from 
doing any. farther harm : and if the penalty fails of both 
theſe effects, as it may do, ſtil] the terror of his example re- 
mains as a warning to other citizens. The method howe- 
ver of inflicting puniſhment ought always to be proportion- 
ed to the particular purpoſe it is meant to ſerve, and by no 
means to exceed it: therefore the pains of death, and per- 
petual diſability by exile, ſlavery, or impriſonment, ought 
never to be inflited, but when the offender appears incorri- 
gible : which may be collected either from a repetition. of 
minuter offences; or from the perpetration of ſome one 
crime of deep malignity, which of itſelf demonſtrates a diſ- 
poſition without hope or probability of amendment: and in 
uch cafes it would be cruelty to the public, to defer the 
puniſhment of ſuch a criminal, till he had an opportunity 
of repeating perhaps the worſt of villanies. 
3. As to the meaſure of human puniſhments. From what 
has been obſerved in the former articles we may collect, 
that the quantity of puniſiment can never be abſolutely de- 
termined by any ſtanding invariable rule; but it muſt be 
left to the arbitration of the legiſlature to inflict ſuch pe- 
nalties as are warranted by the laws of nature and ſociety, 
and ſuch as appear to be the beſt calculated to anſwer the 
end of prec2ution againſt future offences. 


HEX cx it will be evident, that what ſome have ſo highly 
extolled for its equity, the /ex talionis or law of retaliation, 
can never be in all caſes an adequate or permanent rule of 
puniſhment. In ſome cafes indeed it ſeems to be dictated 
by natural reaſon ; as in the caſe of conſpiracies to do an 


injury, or falſe accuſations of the innocent : to which we 
| EY may 


1 
2 aa 
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may add that law of the Jews and Egyptians, mentioned, 
by Joſephus and Diodorus Siculus, that whoever without 
ſufficient cauſe was found with any mortal poiſon in his 
cuſtody, ſhould himſelf be obliged to take it. But, in ge- 
neral, the difference of perſons, place, time, provocation, 
or other circumſtances, may enhance or mitigate the of- 
fence; and in ſuch caſes retaliation can never be a proper 
meaſure of juſtice, If a nobleman ſtrikes a peaſant, all 
mankind will ſee, that if a court of juſtice awards a return 
of the blow, it is more than a juſt compenſation: On the 
other hand, retaliation may ſometimes be too eaſy a ſen- 
tence ; as, if a man maliciouſly ſhould put out the remain- 
ing eye of him who had loſt one before, it is too light a pu- 
niſhment for the maimer to loſe only one of his: and there- 
fore the law of the Loci ians, which demand an eye for an 
eye, Was in this inſtance judiciouſly altered; by decreeing, 

in imitation of Solon's laws (q), that he oh ſtruck out 
the eye of a one-ezed man, ſhould loſe both his own in re- 
turn. Beſides, there are very many crimes, that will in no 
{ape admit of theſe penalties, without manifeſt abſurdity 
and wickedneſs. Thett cannot be puniſhed by theft, defa- 
mation by defamation, forgery by forgery, adultery by 
adultery, and the like. And we may add, that thoſe in- 
ſtances, wherein retaliation appears to be uſed, even by the 
divine authority, do not really proceed upon the rule of ex- 
act retribution, by doing to the criminal the ſame hurt he 
has done to his neighbour, and no more; but this corre- 
ſpondence between the crime and puniſhment is barely a 
conſequence from ſome other principle. Death is ordered 
to be puniſhed with death; not becauſe one is equivalent 
to the other, for that would be expiation, and not puniſh- 
ment. Nor is death always an equivalent for death : the 
execution of a needy decrepid aſſaſſin is a poor ſatisfaction 
for the murder of a nobleman in the bloom of his youth, 

and full enjoyment of his friends, his honours, and his for- 
tune. But the reaſon upon which this ſentence is ground- 


ed ' ſeems to be, that this is the higheſt penalty that man 
| can 


{q) Pott. Ant. b. 1. c. 26. 
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can inflit, and tends moſt to the ſecurity of the world; by 
removing one murderer from the earth, and ſetting a dread- 
ful example to deter others; ſo that even this grand in 
ſtance proceeds upon other principles than thoſe of retain. 
tion. And truly, if any meaſure of puniſhment is to be 
taken from the damage ſuſtained by the ſufferer, the puniſh- 
ment ought rather to exceed than equal the injury : ſince it 
ſeems contrary to reaſon and equity, that the guilty (if 

convicted) ſhould ſuffer no more than the innocent has 
done before him ; eſpecially as the ſuffering of the innocent 
is paſt and irrevocable, that of the guilty is future, con- 
tingent, and liable to be eſcaped or evaded. With regard 

indeed to crimes that are incomplete, which conſiſt merely 
in the intention, and are not yet carried into act, as con- 
ſpiracies and the like; the innocent has a chance to fruſ- 
trate or avoid the villany, as the conſpirator has alſo a 
chance to eſcape his puniſhment : and this may be one rea- 
ſon why the lex talionis is more proper to be inflicted, if 
at all, for crimes that conſiſt in intention, than for ſuch as 
are carried into act. It ſeems indeed conſonant to natural 
reaſon, and has therefore been adopted as a maxim by ſe- 
veral theoretical writers (r), that the puniſhment, due to 
the crime of which one falſely accuſes another, ſhould be 
inflicted on the perjured informer. Accordingly, when it 
was once attempted to introduce into England the law of 
retaliation, it was intended as a puniſhment for ſuch only 
as preferred malicious accuſations againſt others; it being 
enacted by ſtatute 37 Edw. III. c. 18. that ſuch as prefer- 
red any ſuggeſtions to the King's great council ſhould put 
in ſureties of taliation; that is, to incur the ſame pain 
that the other ſhould have had, in caſe the ſuggeſtion were 
found untrue, But, after one year's experience, this pu- 
niſhment of taliation was rejected, and impriſonment adopt- 
ed in its ſtead (s). 


Bur though from what has been ſaid it appears, that 
there cannot be any regular or determinate method of rating 
the 


{r) Beccar, c. 125. () Stat, 38 Edw. III. c. 3. 


„ a ö 7 * No 
9 r n # + 
* NA I - A *4 2 "7 > 
6 - 


a Gor” (3 SES e . 

the quantity of puniſhments for crimes, by any one uni- 
form rule; but they muſt be referred to the will and dif- 
cretion of the legiſlative power: yet there are ſome general 
principles, drawn from the nature and circumſtances of 
the crime, that may be of ſome aſſiſtance in allotting 1 it an 
adequate puniſhment, 


F 


As, firſt, with a to the obje of it ; for the greater 
and more exalted the object of an injury is, the more care 
ſhould be taken to prevent that injury, and of courſe under 
this aggravation the puniſhment ſhould be more ſevere. 
Therefore treaſon in conſpiring the krxg's death is by the 
Engliſh law punifhed with greater rigour than even actually 
killing any private ſubjett. And yet, generally, a deſign to 
tranſgreſs is not ſo flagrant an enormity, as the actual com- 
pletion of that deſign. For evil, the nearer we approach it, 
is the more difagreeable and ſhocking ; fo that it requires 
more obſtinacy in wickedneſs to perpetrate an unlawful ac- 
tion, than barely to entertain the thought of it: and it is 
an encouragement to repentance and remorſe, even till the 
laſt ſtage of any crime, that it never is too late to retract; 
and that if a man ſtops even here, it is better for him than 
if he proceeds: for which reaſons an attempt to rob, to 
raviſh, or to kill, is far leſs penal than the actual robbery, 
rape, or murder. But in the caſe of a treaſonable conſpira- 
cy, the object whereof is the king's majeſty, the bare in- 
tention will deſerve the higheſt degree of ſeverity : not be- 
cauſe the intention is equivalent to the act itſelf ; but be- 
cauſe the greateſt rigour is no more than adequate to a trea- 
ſonable purpoſe of the heart, and there is no greater left to 
inflict upon the actual execution itſelf, 


AGAIN : the violence of paſſion, or temptation, may 
ſometimes alleviate a crime; as theft, in caſe of hunger, is 
far more werthy of compaſſion, than when committed 
through avarice, or to ſupply one in luxurious exceſſes. To 
kill a man upon ſudden and violent reſentment is leſs penal, 
than upon cool deliberate malice. The age, education, and 
character of the offender ; the repetition (or otherwiſe) of 

the 
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the offence ; the time, the place, the company, wherein it 
was committed ; all theſe, and a thouſand other incidents, 
may aggravate or extenuate the crime (t). | 


FARTHER : as puniſhments are chiefly intended for the 
prevention of future crimes, it is but reaſonable that among 
crimes of different natures thoſe ſhould be moſt ſeverely- 
puniſhed, which are the moſt deſtructive of the public ſafety 
and happineſs (v): and, among crimes of an equal malig- 
nity, thoſe. which a man has the moſt frequent and eaſy 
opportunities of committing, which cannot be fo eaſily 
guarded againſt as others, and which therefore the offender 
has the ſtrongeſt inducement to commit: according to 
what Cicero obſerves (u ), © ea ſunt animad vertenda pec- 
„ cata maxime, quae d Hcillime fraccaventur.”- - Hence it 
is, that for a ſervant to rob his maſter is in more caſes ca- 
pital, than for a ſtranger : if a ſervant kills his maſter, it is 
a ſpecies of treaſon ; in another it is only murder: to ſteal 
a handkerchief, or other trifle of above the value of twelve- 
pence, privately from one's perſon, is made capital; but 
to carry off a load of corn from an open field, though of 
fifty times greater value, is puniſhed with tranſportation 
only. And, in the iſland of Man, this rule was formerly 
carried ſo far, that to take away an horſe or an ox was 


there no felony, but a treſpaſs ; becauſe of the difficulty in 


that little territory to conceal them or to carry them off: but 
to ſteal a pig or a fowl, which is eaſily done was a capital 
miſdemeſnor, and the offender was puniſhed with death (w). 


LASTLY, as a concluſion to the whole, we may obſerve - 
that puniſhments of unreaſonable ſeverity, eſpecially when 
indiſcriminately inflifted, have leſs effect in preventing 
crimes, and amending the manners of a people, than ſuch 


as are more merciful in general,. yet properly intermixed 


with 


(t) Thus Demoſthenes (in his oration againſt Midias) ſinely 
works up the aggravations of the infult he had received. [ 
vas abuſed, lays he, by my enemy, in cold blood, out of ma- 


++ lice, not by heat of wine, in tne morning, pubticly, before 


« ſtrangers as well as citizens; and that 1 in the-temple, whither 


„„ the cuty of my office called me.“ (v) Beccar, c. 6, 


(u) fro Sixto N. ſcio, 40. (W) 4 laſt, 285, 


Ch. 3; WXONG 8. 17 
with due diſtinctions of ſeverity. It is the ſentiment of an 
ingenious writer, who ſeems to have well ſtudied the ſprings 
of human action (x), that*crimes are more effectually pre- 


vented by the certarnty, than by the ſeverity, of puniſhment. 
| For the exceflive ſeverity of laws (ſays Monteſquieu) (y) 


= hinders their execution: when the puniſhment ſurpaſſes 


all meaſure, the public will frequently out of humanity pre- 
fer impunity to it. Thus alſo the ſtatue 1 Mar. ſt. 1. c. 1. 
recites in-its preamble, * that the ſtate of every king con- 
« ſiſts more aſſuredly in the love of the ſubject towards 
« their prince, than in the dread of laws made with rigor- 
« ous pains; and that laws made for the preſervation of the 
% commonwealth without great penalties are more often 

66 obeyed Und kept, than laws made with extreme puniſh- 
„ ments.” Happy had it been for the nation, if the ſub- 
ſequent practice of that deluded princeſs in matters of re- 
ligion, had been correſpondent to theſe ſentiments of her- 
ſelf and parliament, in matters of ſtate and government! 
We may farther obſerve that ſanguinary laws are a bad 
ſymptom of the diſtemper of any ſtate, or at leaſt of its 
weak conſtitution, The laws of the Roman kings, and the 
twelve tables of the 4ecemviri, were full of cruel punith- 
ments: the Porcian law, which exempted all citizens from 
ſentence of death, filently abrogated them all. In this pe- 
10d the republic flouriſhed : under the emperors ſevere 

puniſhments were revived ; and then the empire fell. 


Ir is moreover abſurd and impolitic to apply the ſame 
puniſhment to crimes of different malignity. A multitude 
of ſanguinary laws (beſides the doubt that may be enter- 
tained concerning the right of making them) do likewiſe 
prove a manifeſt defect either in the wiſdom of the legiſla- 
tive, or the ſtrength of the executive power. Itis a kind 
of quackery in government, and argues a want of ſolid ſkill, 
to apply the ſame univerſal remedy, the u/!imum ſufflicium, 
to every caſe of difficulty. It is, it muſt be owned, much 
-o/ier to extirpate than to amend mankind : yet that magiſ- 

trate 


(* Beccar, Go 7. (y) Sr. 1. b. 6, C, 13. 
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trate muſt be eſteemed both a weak and /a cruel ſurgeon, 
who cuts off every limb, which through ignorance or in- 
dolence he will not attempt to cure. It has been therefore 
ingeniouſly propoſed (z), that in every ſtate a ſcale of crimes 
ſhould be formed, with a correſponding ſcale of 'puniſh- 


ments, deſcending from the greateſt to the leaſt: but, if 


that be too romantic an idea, yet at leaſt a wiſe legiſlator 
will mark the principal diviſions, and not aſſign penalties of 


the firſt degree to offences of an inferior rank. Where 


men ſee no diſtinction made in the nature and gradations of 
puniſhment, the generality will be led to conclude there is 


no diſtinction in the guilt, Thus in France the puniſhment i 


of robbery, either with or without murder, 1s the ſame (a): 
hence it is, that though perhaps they are therefore ſubject W 
to fewer robberies, yet they never rob but they alſo murder. 
In China murdzrers are cut to pieces, and robbers not: 
hence in that country they never murder on the highway, 


though they often rob. And in England, beſides the addi- W 
tional terrors of a ſpeedy execution, and a ſubſequent ex- 


poſure or diſſection, robbers have a hope of tranſportation, 
which ſeldom is extended to murderers, This has the 
ſame effect here as in China; in preventing frequent aſſaſ- 
ſination and ſlaughter. 


YET, though in this inſtance we may glory in the wif- 
dom of the Englifh law, we ſhall find it more difficult to 
juſtify the frequency of capital puniſhment to be found 
therein; inflicted (perhaps inattentively) by a multitude of 


ſucceſſive independent ſtatutes, upon crimes very different 


in their natures. It is a melancholy truth, that among the 
variety of actions which men are daily liable to commit, no 
leſs than an hundred and ſixty have been declared by act of 
parliament (b) to be felonies without benefit of clergy : or, 
in other words, to be worthy of inſtant death. So dread- 
Ful a liſt, inſtead of diminiſhing, increaſ:s the number of 

offenders. 


(2) Beccar. c. 6. n e. 16. 
(b) See Raff head's index to the Ratutes (tit. felony) and the 
acts which have liace been made, 
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offenders. The injured, through compaſſion, will often 
forbear to proſecute : juries, through compaſſion, will 
ſometimes forget their oaths, and either acquit the guilty 
or mitigate the nature of the offence: and judges, through 
compaſſion, will reſpite one half of the convicts, and re- 
== commend them to the royal mercy. Among ſo many 
chances of eſcaping, the needy and hardened offender 
WE overlooks the multitude that ſuffer ; he boldly engages in 
ſome deſperate attempt, to relieve his wants or ſupply his 
vices; and, if unexpeRedly the hand of juſtice overtakes 
him, he deems himſelf peculiarly unfortunate, in falling at 
laſt a ſacrifice to thoſe laws, which wy unpunity has 
taught him to contemn. 


CHAPTER 
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CuaPpTER THE SECOND. 


Or Tur PERSONS CAPABLE or 
c oMMIT TIN CRIMES, 


AVING, in the preceding chapter, conſidered in ge- 
neral the nature of crimes, and puniſhments, we are 

next led, in the order of our diſtribution, to inquire what | 
p<rſons arc, or are not, capable of committing crimes z or, 
which is all one, who are exempted trom the ſures of 
the law upon the commiſſion of thoſe acts, which in other 
perſons would be ſeverely punithed. In the proceſs of which 
inquiry, we muſt have recourſe to particular and ſpecial 
exceptions : for the general rule is, that no perſon ſhall be 
excuſed from puniſhment, for diſobedience to the laws of 
his country, excepting ſuch as are expreſsly defined and ex- 
empted by the laws themſelves. 


ALL the ſeveral pleas and excuſes, which protect the 
committer of a forbidden act from the puniſhment which 
is otherwiſe annexed thereto, may be reduced to this ſingle 
conſideration, the want or defect of awill, An involuntary 
act, as it has no claim to merit, ſo neither can it induce 
any guilt: the concurrence of the will, when it has its 
Choice either to do or to avoid the fact in queſtion, be- 
ing the only ting that renders human actions either praiſe- 

worthy 


TO 


Sl n 
g r 
3 
h. 2. 


worthy or culpable. Indeed, to make a complete crime, 
ognizable by human laws, there muſt be both a will and 
an act. For though, in foro conſcientiae, a fixed deſign or 
will to do an unlawful act is almoſt as heinous as the com- 
niſſion of it, yet, as no temporal tribunal can ſearch the 
eart, or fathom the intentions of the mind, otherwiſe than 
s they are demonſtrated by outward actions, it therefore 
annot puniſh for what it cannot know. For which rea- 
on in all temporal juriſdictions an oVert act, or ſome open 
vidence of an intended crime 1s neceſſary, in order to de- 
x onſtrate the depravity of the will, before the man is lia- 
ee to puniſhment. And, as a vitious will without a viti- 
us act is no civil crime, ſo, on the other hand, an unwar- 
A nntable act without a vitious will is no crime at all. So. 
at to conſtitute a crime againſt human laws, there muſt - 
e, firſt, a vitious will; and, ſecondly, an unlawful act 
: gut upon ſuch vitious will. 


Now there are three caſes, in which the will does not 
din with the at; 1. Where there is a defect of under- 
anding. For where there is no diſcernment, there i is no 
Voice; and where there i is no choice, there can be no act 
me will, which is nothing elſe but a determination of 
ne's choice, to do or to abſtain from a particular action: 
e therefore, that has no underſtanding, can have no will .. 
guide his conduct. 2. Where there is underſtanding and 
Will ſufficient, reſiding 1 in the party; but not called forth 

nd exerted at the time of the action done: n which 3 is the 3 
Wale of all offences committed by chance. or ignorance. n | 
lere the will fits neuter ; and neither concurs with the A 2 
or diſagrees to it. 3. Where the action 1s conſtrained by ; | 
dme outward force and violence. Here the will.counter- 
Cs the deed ; and, is ſo far from concurring with, that it 
paths and diſagrees to, what the, man is obliged' to perform. 
t will be the buſineſs of the preſent chapter br iefly to con- 
der all the ſeveral ſpecies of defect in will, as they fall un- 

Per ſome one or other of theſe general heads : as infancy, 3 
diocy, lunacy, and intoxication, which fall under the firſt 
laſs; misfortune, and ignorance, which may be referred 

to 
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to the ſecond; and compulſion or neceſſity, which may 
properly nk in the third. f 


I. Fixs r, we will conſider the caſe of infancy, or nonage; 
which is a defect of the underſtanding. Infants, under the 
age of diſcretion, ought not to be puniſhed by any criminal 
proſecution whatever (a). What the age of diſcretion is, 
in various nations is matter of ſome variety. The civil 
law diſtinguiſhed the age of minors, or thoſe under twenty 
five years old, into three ſtages : infantia, from the birth ai 
till ſeven years of age; pueritia, from ſeven to fourteen ; WY 
and pubertas from fourteen upwards. The period of jue- WM 
ritia, or childhood, was again ſubdivided into two equal 
parts; from ſeven to ten and an half was aetas infantiae 
proxima ; from ten and an half to fourteen was aetas puber- a 
rati proxima. During the firſt ſtage of infancy, and the 
next half ſtage of childhood, infantiae proxima, they were 
not puniſhable for any crime (b). During the other half 
ſtage of childhood, approzching to puberty, from ten and 
an half to fourteen, they were indeed puniſhable, if found | 
to be doli capaces, or capaple of miſchief ; but with many | 
mitigations, and not with the utmoſt rigor of the law, 
During the laſt ſtage (at the age of puberty, and after- | 
wards) minors were liable to be puniſhed, as well capitally, 

as otherwiſe, 
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Tux law of England does in ſome caſes privilege an in- 
fant, under the age of twenty one, as to common miſde- 
meſnors; ſo as to eſcape fine, impriſonment, and the like: 
and particularly in caſes of omiſſion, as not repairing 
bridge, or a highway, and other ſimilar offences (c): for, 
not having the command of his fortune till twenty one, he 
wants the capacity to do thoſe things, which the law re- 
quires. But where there is any notorious breach of the un 
peace, a riot, battery or the like, (which infants, when 1 
full grown, are at leaſt as liable as others to Ro 6 


fa) r Hawk. P. C. 2. | (b) I. 3 20, 10, 
c) 1 Hal. P. C. 20, 21, 22. 


; : Ch. 2. | 'WronGs. 23 | 
ioeſe an infant, above the age of fourteen, is equally liable 
ſuffer, as a perſon of the full age of twenty one. 


Wir regard to capital crimes, the law is ſtill more mi- 
| f ute and circumſpect; diſtinguiſhing with greater nicety the 
& vcral degrees of age and diſcretion, By the antient Saxon 
aw, the age of twelve years was eſtabliſhed for the age 
—_— poſſible diſcretion, when firſt the underſtanding might 
een (d): and from thence till the offender was fourteen, it 
as actas pubertati proxima, in which he might, or might 
Not, be guilty of a crime, according to his natural capacity 
r incapacity. This was the dubious ſtage of diſcretion : 
Nut, under twelve, it was held that he could not be guilty 
Eb will, neither after fourteen could he be ſuppoſed innocent, 
1 f any capital crime which he in fact committed. But by 
ee law, as it now ſtands, and has ſtood at leaſt ever ſince 
be time of Edward the third, the capacity of doing ill, or 
osntracting guilt, is not ſo much meaſured by years and days, 
| s by the ſtrength of the delinquent's underſtanding and 
| adgment. For one lad of eleven years old may have as 
och cunning as another of fourteen ; and in theſe caſes 
ur maxim is, that“ malitia ſupplet actatem. Under ſeven 
ears of age indeed an infant cannot be guilty of felony (e); 
rr then a felonious diſcretion is almoſt an impoſſibility in 
ature; but at eight years old he may be guilty of felony (f). 
lo under fourteen, though an infant ſhall be prima facie 
Jjudged to be doli in cafpax, yet if it appear to the court 
nd jury, that he was do/icapax, and could dicern between 
Wood and evil, he may be convicted and ſuffer death, Thus 
girl of thirtcen has been burnt for killing her miſtreſs ; 
nd one boy of ten, and another of nine years old, who had 
led their companions, have been ſentenced to death, and 


z 


cot ten years actually hanged ; becauſe it appeared upon 
ei trials that the one hid himſelf, and the other hid the 
u ody he had killed; which hiding manifeſted a conſcioul- 
1 Peſs of guilt, 4 a diſeretion to diſcern between good 


(6) LL. Atbelſtan, Wilk 68. 


(e) Mirr. c. 4.4. 16, 1 Hal. P. C. 27. 
(Ff) Dalt. Juſt, c. 147. 
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and evil (g). And there was an inſtance in the laſt centu- 
ry, where a boy of eight years old was tried at Abingdon 


for firing two barns; and, it appearing that he had malice, 
. reyenge,and cunning, he was found guilty, condemned, and 


hanged accordingly (h). Thus alſo, in very modern times, 
a boy of ten years old was convicted on his own confeſſion 
of.. murdering his bedfellow; there appearing in his whole 
behaviour plain tokens of a miſchievous diſcretion : and, as 
the ſparing this boy merely on account of his tender years 
might be of dangerous conſequence to the public, by pro- 
pagating a notion that children might commit ſuch atroci- 

ous crimes with impunity, it was unanimouſly agreed by 
all the judges that he was a proper ſubject of capital pu- 


niſhment (i). But, in all ſuch caſes, the evidence of that 


malice, which is to ſupply age, ought to be * and clear 
beyond all doubt and contradiction. 


II. THE ſecond caſe of a deficiency in will, which excuſes 
from the guilt of crimes, ariſes alſo from a defective or 
vitiated underſtanding, viz. in an idiot ora lunatic. For the 
rule of law as to the latter, which may eaſily be adapted 
alſo to the former, is, that ( furjoſus furore ſolum punitur.” 
In criminal caſes therefore idiots and lunatics are not charge; 
able for their own acts, if committed when under theſe 
iacapacities: : no, not even for treaſon itſelf (k). Alſo, if 
a man in his ſound memory commits a capital offence, and 
before arraignment for it, he becomes mad, he ought not 
to be arraigned for it :. becauſe he is not able to plead to it" 
with that advice and caution that he ought. And if, after 
he has pleaded, the priſoner becomes mad, he ſhall not be 
tried; for how can he make his defence? If, after he be 
tried and found guilty, he loſes his ſenſes before judgment, 
judgment ſhall not be pronounced; and if, after judgment, 

he becomes of nonſane memory, execution ſhall be ſtayed : 
for peradyenture, ſays the humanity of the Englith law, 
had the priſoner been of ſound memory, he might have 
alledged 


(s) 1 Hal. P. C. 26, 27. (h) r * 1 Hal. P. c. 25 · 
(i) Foſter. 72. (k) 3 lait. 


Goll. WAA _ . 28 
| alledged ſomething in ſtay of judgment. or execution (I) 
Indeed, in the bloody reign of Henry the eighth, a ſtatute 
was made (m), which enadted, that if a perſon, being 
compos mentis, mould commit high treaſon, and after fall 
into madneſs, he might. be, tried i in his. Nr and ſhould . 
ſuffer death, as if, he were of perfect memory. But this 
ſavage and 19 —— law, Was repealed by the tute 1 & 2 
Ph. & M. c. 10. For, as.1s obſerved by-4 fir Edward Coke (n 
e the. execution of an offender i is for example, ut foeng ad. 
ce paucos, metus ad omnes fer weni at: but ſo it is not when a 
« madman is executed; but ſhould be a miſerable ſpecta- 
ce cle, both againſt law, and of extreme inhumanity and 
« cruelty, and can be no example to others,” But if there 
be any doubt, whether the party be campos or not, this hall 
be tried by a jury. And if he be ſo found, a total idiocys. 
or abſolute inſanity, excuſes from the guilt, and of courſe. 
from the puniſhment, of any criminal action committed 
under ſuch deprivation of the ſenſes : but, if a lunatic hath 
lucid intervals of underſtanding, he ſhall anſwer for what. 
he does in thoſe interyals, as if he had no deficiency (0). 
Vet, in the caſe of abſolute madmen, as they are not an- 
ſwerable for their actions, they ſhould not be permitted the 
liberty of acting unleſs under proper control: and, in par- | 
ticular, they ought not to be ſuffered to go looks, to the 
terror of the king's ſubjects. Ie was the doctrine of our 
antient law, that perſons deprived of their reaſon might be 
confined till they recovered their ſenſes (p), without wait- 
ing for the forms of a commiſſion or other ſpecial authority 
from the crown: and now, by the. vagrant acts (9), a me- 
thod is chalked out for impriſoning, POOR 20 FRamg | 
them to their proper . ab SOIL. 
III. TawRDLyY ; as to n voluntarily contracted 
madneſs, by druxkenneſs or intoxication, which, depriving | 
men of their reaſon, puts them in a temporary phrenzy ; _ 
our Jaw looks upon this as an aggravation of the offence, 


vor. IV. 3 $7 rather 
1) Hal. P. C. — (m) 33 Hen. VIII. g. 20. 
n) 3 Inſt, 6. e 1WI4 SEE FLEE 

r) Bro. Abr. tit, corin 101. (q) 17 Geo. I. e. 5. 
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rather "RY as an excuſe for any ert A1 miſbehavjour. 6+ 
A drunkard, ſays fir Edward Coke 09 2 is voluntarius 
daemon, hath no privilege thereby: but what hurt or ill 
ſoever he doth, his drunkenneſs doth aggravate it : nam omne 
erimen Hhrleras, et incenait, et detegit. Tt hath been obſery- 
ed, that the real viſe of tron; fiqtors, and the abuſe of them 
by drinking to excels, d VET much upon the temperature 
of the chmate in 9 * we ive. The ſame indulgence, 
which may be neceſſary to make the blood move in Nor- 
way, would make an Italian mad. A German therefore, 
ſays the preſident Monteſquieu (5), drinks through cuſtom, 
founded upon conſtſtutional neceſſity; a Spaniard drinks 
through choice, or out of the mere Fanitolipeſs of luxury 1 
and drunkenneſs, he adds, ought to be more ſeverely pu- 
niſhed, where it makes men miſchievous and mad, as in 
Spain and Italy, than where it only renders them ſtupid and 
heavy, as in Germany and more northern countries, And 
accordingly, in the warmer climate of Greece, a law of 
Pittacus enacted, that he who committed a crime, when 
« drunk, ſhould receive a double puniſhment ;” one for the 
crime itſelf, and the other for the ebriety which prompted 
him to commit it (t). The Roman law, indeed made great 
allowances for this vice: “ per vinum delapfis capitalis 
poena remiltitur (u). But the law of England, conſidering 
how eaſy it is to counterfeit this excuſe, and how weak an 
excuſe it is, (though real) will not ſuffer any man thus to 
privilege one crime by another (w). 
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IV. A FOURTH deficiency of will, is where a man com- 
mits an unlawful act by misfortune or chance, and not by de- 
ſign. Here the will obſerves a total neutrality, and does 
not co-operate with the deed; which therefore wants one 
main ingredient of a crime. Of this, when it affects the 
life of another, we ſhall find more occaſion to ſpeak here- 
after; at preſent, only obſerving, that if any accidental 


" i miſchief happens to follow from the performance of a 
#5 
Y Ml (r) 1 Ind.. 247. (e) Sp. I.. b. 14. c. 10. 


(t) Puff. L. of N. h. 8. c. 3. (u) Ff. 41. 16. 6. 
CW) Plowd. 19. | | 
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2 u act, the party ſtands excuſed from all guilt : but if 
man be doing any thing «unlawful, and a conſequente en- 
ies which he did not foreſee or intend, as the death of a 
nan or the like, his want of foreſight ſhall be no excuſe; 
Wor, being guilty of one offence, in doing antecedently what' 
W in itſelf unlawful, he is criminally guilty of whatever 
| 4 pnſequence may follow the firſt miſbehaviour A 


= V. FiFTHLY, jgnoranes or miftate is another defeft of 
in; when a man, intending to do a lawful act, does that 
Which is unlawful. For here the deed and the will 

Z parately, there is not that conjunction between them, 
WS hich is neceſſary to form a criminal act. But this muſt 
e an ignorance or miſtake of fact, and not an error in 
Nint of law. As if a man, intending to kill a thief or 
Pouſebreaker in his on Houſe, by miſtake kills one of his 
on family, this is no criminal action (y): but if a man 
Winks he has a right to kill a perſon excommunicated or 
Nutlawed, wherever he meets him, and does ſo; this is wil- 
| murder. For a miſtake in point of law, which every 
rſon of diſcretion not only may, but is bound and pre- 
med to know, is in criminal caſes no fort of defence. 

Vorantia juris, quod quiſque tenttur ſcire, neminem er- 
4, is as well the maxim of ou own law . as it was 
If theRoman: (a). | 
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Vl. A SIXTH ſpecies of defect of will is that ariſing 
m compulſion and inevitable neceffity. Theſe ure a con- 
rant upon the will, whereby a man is urged to do that 
Which his judgment diſapproves; and which, -it is to be 
ſumed, his will (if left to itſelf) would reject. As pu- 
Wiſhments are therefore only inflicted for the abuſe of that 
ee-will, which God has given to man, it is highly juſt 
nd equitable that a man ſhould be excuſed for thoſe acts, 


p ch are done through unavoidable force and compulſion, 
s B . 1. Or 
(x) 1 Hal. P. C. 39. (y) Cre. Car. 538. 


(2) Plowd. 343. (a) Ef. 22, 6. 9. 
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civil ſubjection, whereby the inferior is conſtrained by the 


ſuperior to act contrary to what his own reaſon and inclina- 
tion would ſuggeſt: as when a legiſlator eſtabliſhes iniquity Ml 
by a law, and commands the ſubje& to do an act contrary il 


to religion or ſound morality. How far this excuſe will be 
admitted in foro conſcientiae, or whether the inferior in this E 
eaſe is not boundy to-obey the divine, rather than the human Wi 


law, it is not my buſineſs to decide: though the queſtion I 
believe, among the caſuiſts, will hard]y bear a doubt. But, 


however that may be, obedience to the laws in being is un- 


doubtedly a. ſufficient extenuation of civil guilt before the A 
municipal tribunal. The ſheriff, who burnt Latimer and 
Ridley, in the bigotted days of queen Mary, was not liable 5 


to puniſhment from Elizabeth, for executing ſo horrid an 
office; being juſtified by the commands of that magiſtra- Wi 


cy, which endeavoured to reſtore ſuperſtition under the 8 
ny auſpices of its mercileſs liſter, perſecution, 


. to 1 in . Wit ; the principal caſe, i 
where conſtraint of a ſuperior i is allowed as an excuſe for 
criminal  miſconduRt, is with regard to the matrimonial 
ſubjection of the wife to her huſband: for neither a ſon or 2 
a ſervant are excuſed for the commiſſion of any crime, 
whether capital or otherwiſe, by the command or coercion 
of the parent or maſter (b); though in ſome caſes the com- 
mand or authority of the huſband, either expreſs-or impli- 
ed, will privilege the wife from puniſhment, - even for: c- 
pital offences. And therefore if a woman commit theft, 
burglary, or othet civil offences againſt the laws of ſociety, 


by the coercion'ot her huſband; or merely by his com- 


mand, which the law conſtrues a coercion; ; or even in his 
company, his example being equivalent to a command; ſhe Z 
is not guilty of any crime: being conſidei ed as acting by bs 
compulſion and not of her own will (c). Which doctrine Wl 


18 at lesſt a thouſind years old in this Kingdom, being to 5 1 
foun 1 


; 


(e) 1 Hal. P. C. 48. 


33 


(b) 1 Hav k. P. N T; 


* wh * 


8 


lh among the laws of king Ina the Weſt Saxon (d). 
and it appear s that, among the northern nations on the 


itted a joint offence with a freeman: the male or freeman 
nly was puniſhed, the female or ſlave diſmiſſed ; © Hue 
dubio quod alterum libertas,  alterum' neceſſitas impel- 
eres (e).“ But (beſides that in our law, which is a ſtranger 
9 ſlavery, no impunity is given to ſervants, ho are as 
uch free agents as their maſters) even with regard to 
ives, this rule admits of an exception in crimes that are 
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2 
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err and the like: not only becauſe theſe are of a deeper dye; 
ut alſo, ſince in a ſtate of nature no one is in ſubjection to 
oother, it would be unreaſonable to ſcreen an offender 
oom the puniſhment due to natural crimes, by the refine. 


1 (the higheſt crime which a member of ſociety can, as ſuch, 
Joe guilty of) no plea of coverture ſhall excuſe the wife; 
no preſumption of the huſband's coercion ſhall extenuate 


E er guilt (f): as well becauſe of the odiouſneſs and dan- 
or WW -r0us conſequence of the crime itſelf, as becauſe the huſ- 
and, having broken through the moſt ſacred tie of ſocial 
or Eon munity by rebellion againſt the ſtate, has no right to 
e, hat obedience from a wife, which he himſelf as a ſubject 
= Te forgotten to pay. In inferior miſdemeſnors alſo, we 
1. ; nay remark another exception; that a wife may be in- 
. iacd and ſet in the pillory vic her huſband, for keep- 
a ng a brothel : for this is an offence touching the domeſ- 
fc =conomy or government of the houſe, in which the 
" it has a principal ſhare ; and is alſo ſuch an offence as 
n. be law preſumes to be generally conducted by the in- 
his rigues of the female fex(g). And in all cafes, where the 


he "fe offends alone, without the company or command of 
by WP huſband, ſhe is reſponſible for her offence, as much as 
ine ny feme- ſole. | ; 

be : B 3 | 2. AN- 
md | | 

| d) cap. 87. (e) Stierahook de fure Sueon. I. 2. c. 4. 


(f) 1 Hal, P. C. 47. | (g) i Hawk. P. C. 2. 3. 


cn. 2 WaiO vs. -. 1 


Fc ontinent, this privilege extended to any woman tranſgreſ- | 
Wing in concert with a man, and to any ſeryant that com- 


ala in ſe, and prohibited by the law of nature, as mur- 


E- ments and ſubordinations of civil ſociety, In treaſon alſo, .. 
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action, which without ſuch obligation would be criminal 
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2. Fan fpncies of 3 or 3 i Tp 
eur law calls dureſs ter minas (h): or threats and menaces 5 
which induce a fear of death or other bodily harm, and . 
which take away for that reaſon the guilt of many crime 7 
and miſemeſnors ; at leaſt before the human tribunal, Bu. 
then that fear, which compels a man to. do an unwarrants-if Y. 
ble action, ought. to be juſt and well grounded: fuch, 5 74 1 
« cadere Feffit in uirum conflantem, non timidum et meticu. 
„ bſum,” as Bracton expreſſes it (i), in the words of the ; 
ciyil law (k). Therefore in time of war or zebellion, « } 
man may be juſtified in doing many treaſonable acts * ; 
compulſion of the enemy or rebels, which would admit off 
no excuſe in the time of peace (I). This however ſees 1 7 
only, or at lealt principally, to hold as to poſitive — 1 
ip created by the laws of ſaciety ; and which therefore {6 
ciety may excuſe z but not as to natural offences, ſo def 7 
clared by the law of God, wherein human magiſtrates ag 1 
only the executioners of divine puniſnment. And therefor 
though a man be violently aſſaulted, and hath no other po ; 
ſible means of eſcaping death, but by killing an mnocentl Z : 
perſon. ; this fear and force ſhall not acquit him, of mur 


| der $ for he ought rather to die himſelf, than eſcape by th 3 N 


murder of an innocent (m). But in ſuch a caſe he is per 
mitted to kill the aſſailant; for there the law of natun 1 
and ſelf-defence its primary canon, have made him a 
own ann 0 


3. Turxk is a third 1 of neceſſity, which a may b 
diſtinguiſhed from the actual compulſion of external fora f 
or fear; being the reſult of reaſon and reflection, which 0% : 
upon and conſtrain a man's will, and oblige him to do ai 


And that is, when a man has his choice of two evils ſet be ; 
fore him, and, being under a neceſſity of chooſing one, . 


chooſes the leaſt pernicious of the two. Here the will can 
| ne 9 


(h) See Vol. I. pa. 131. (3) U 2. J. 16. (Kk) ff. 4. 2. 3580 
G) 1 Hal. P. C. co, () Ibid, 51. 
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3 3 „„ 
active; or, if active, it is rather in rejecting the greater 
evil than in chooſing the leſs. Of this fort. is that neceſſity, 
where a, man by the commandment of the law is hound 
to arreſt another for any capital offence, or to diſperſe a 
riot, and reſiſtance is wade. to his authority. it is here juſ- 
tifiable and eyen nereſſary to beat, to wound, or; perhaps to 
kill the offenders, rather than permit the murderer to eſ- 
cape, or the riot to continue. For the preſervation of the 
peace of the kingdom, and the apprehending of notorious 
malefactors, are of the utmoſt conſequence to the public; 
and therefore excuſe the Songs n; ler . Yue 
nne by Praga % ini A 


% 


FE Turn js yet proper um * — pay as which has | 
occaſioned great ſpeculation among the writers upon gene- 
ral law : viz. whether a man in extreme want of food or 
clothing may juſtify ſtealing either, to relieve his preſent 
neceſſities. And this both Grotius (o) and Puffendorf (p), 
together with many other of the foreign jurilts, hold in the 
affirmative z maintaining by many ingenious, humane, and 
- plauſible reaſons, that in ſuch caſes the community of goods 
by a kind. of tacit, conceſſion of ſociety, is revived... And 
ſome even of our own, lawyers have held the ſame (g); 
though it ſeems to be an unwarranted doctrine, horrowed 
from the notions of ſome civihans ; at leaſt it is now anti- 
quated, the law of England admitting no ſuch excuſe at 
preſent (r). And this its doctrine is agreeable not only to 
the ſentiments of many of the wiſeſt antients, particularly * 
Cicero (s), who, holds that . ſuum cuigue incommodum 
„ ferendum | eft, pot ius quam de alierius commadis detra- 
« hendum; but alſo, to the Jewiſh- law, as certified by 
king Solomon himſelf (t): © if a thief ſteal to ſatisfy his 
« foul when he is hungry, he ſhall reſtore ſevenfold, and 
6 ſhall give all the ſubſtance of his houſe :” which was | 


Wd Wn 

(n) 1 Hal, p. C. 63. | (o) de jure b. Se. * 2.1. 
(p) l. of Nat. and N. I. 2. c. 6. (q) Briton, c. 10. Mirr. 
c. 4.5. 16. (r) 1 Hal, P. C. 54. (+5) de J. J. 3. e. g. 


(t) Prov. yi, 30. 
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the ordinaty'puniſhment for theft in that Kingdom. And 
*this' is founded upon the higlieſt reaſon: for mer's proper- 
ties would be under à ſtrange "inſecurity, if liable to be 
invadec according to the wants of others; of Which 
wants no man can poſſibly. be an adequate judge, but the 
party himſelf wh pleads them. In this eountry eſpecially, 
there would be 4x” peculiat impropriety in admitting ſo 
- dubious an excùſe: for by our laws ſuch ſufficieht Pro- 
- viſioh "is made for the poor by the power of the civil ma- 
giſtrate, that it is impoſſible that the moſt needy ſtranger 
mould ever be reduced to the neceſſity of thieving to ſfup- 
port nature. This caſe of a ſtranger is, by the way, the 
ſtrongeſt inftance put by baron Puffendorf, and whereon 
he builds his principal arguments: which, however they 
may hold upon the continent, where the parſimonious 
induſtry of the natives orders every one to work or 
ſtarve, yet mutt: Joſe all their weight and efficacy in 
England, where charity is reduced to a ſyſtem, and in- 
ter woven in our very conſtitution. Therefore our laws 
ought by no means to be taxed with being unmerciful, for 
denying this privilege to the neceſſitous; eſpecially when 
we conſider, that the king, on the repreſentation of his 
© miniſters of juſtice, hath a power to ſoften the law, and to 
extend merey in caſes of peculiar hardſhip. An advantage 
hich i is wanting in many ſtates, particularly thoſe which 
are democratical : and theſe have in its ſtead introduced 
and adopted, in the body of the law itſelf, a multitude of 
circumſtances tending to alleviate its rigour. But the 
founders of our conſtitution thought it better to veſt in 
the crown the power of pardoning particular objects of 
compaſſion, than to countenance and eſtabliſh. welt by 
by one n eee moe : KEW 
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VII. In the ſeveral caſes bete issedned, the We 
of committing crimes ariſes from a deficiency of the will, 
To theſe we may add one more, in which the law ſuppoſes 
an incapacity of doing wrong, from the excellence and 


Ne 
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perfection of the perſon; which extend as well to the will 
as to the other qualities of his mind, I mean the caſe of the 
king: who, by virtue of his royal prerogative, is not under 
| the coercive power of the law (u) ; which will not ſuppoſe 
him capable of committing a folly, much leſs a crime. We 
are therefore, out of reverence and decency, to forbear 
any idle inquiries, of what would be the conſequence 
if the king were to act thus and thus: fince the law 
deems ſo highly of his wiſdom and virtue, as not even 

to preſume it poſſible for him to do any thing incon- 
ſiſtent with his ſtation and dignity; and therefore has made 

no proviſion to remedy ſuch a grievance, But of this ſuffi- 
cient was ſaid in a former volume (w), to which I muſt re- 
fer the reader, | | | 


(o) 1 Hal. P. C. 44. (w) Book I. cb. 3. page 44 
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P T tiring been fhewn in the preceding chapter what per fl 
ſons are, or are not, upon account of their ſituation and 
circumſtances, capable of committing crimes, we are next: 
fo make a few. remarks on the different degrees of guilt 
among perſons that are capable of offending; vi. as-princi- 
fal, and as acceſſory 


I. A MaNn-may be principal in an offence in two degrees; 

A principal, in- the firſt degree, is he that is the actor, or 
abſolute perpetrator of the erime; and, in the ſecond degree; 
he who is preſent,- aiding; and abetting” the fact to be 
done (a). Which preſence need not always be an actual 
immediate ſtanding by, within ſight or hearing of-the fact; 
but there may be alſo a conſtructive preſence, as when one 
commits a robbery or murder, and another keeps watch or 
guard at ſome convenient diſtance (b). And this rule hath. 
alſo other exceptions: for, in caſs of murder by poiſoning, 
a man may be a principal felons. by preparing and laying 
the poiſon, or giving it to another (wlio is ignorant of its 
poiſonous quality (c) for that purpoſe ;- and yet not-admi-- | 
niſter it himſelf, nor be preſent when the very deed of poi- 
ſoning 18-committed-(d)..And:the. ſame reaſoning will * 
Woit ' 


* 


(a) 1 Hal. P. C. 6:5. | (b)- Foſter, 350. 
(e) d. 349. (d) 3 Laſt. 138. 


— 
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with e to other murders committed in the abſence of 
the murderer, by means. which he had j prepared hefore-hand 
and which probably, could not fail of their miſchievous ef- 
fect. As by laying a trap or pitfall, for another, whereby be 
is killed ; letting out a wild beaſt, with an intent to do miſ- 
chief; or exciting a madman to commit murder, ſo that 
death Fan enſues; 3 in every of theſe caſes the party 
offending is guilty of murder as a principal, in the firſt de- 
gree. F. or he cannot be called an acceſſory, that neceſſarily | * 
pre- ſuppoſing A principal ; ; and the Poiſon, the pill the 

beaſt, or the madman cannot be held principals, b being only 
the inſtruments of death, As therefore he muſt be certainly 
guilty, either as principal or acceſſory, and cannot be ſo as 
acceſſory, it follows that he muſt be guilty as principal : and 
if principal, then in the firſt degree; for there is no other 
criminal, much leſs a e in the guilt, ee 


"ds abet, or afliſt (e) Bcd of PE 
; 113211 1 581444 


II. As acceſſoty is He te is not the chief actor 10 the : 
offence, nor preſent at its performance, but is ſomeway con- 
cerned therein, either before or After the fact committed. 
In conſideri ing the nature of which degree of guilt, we will, 
firſt, examine, what offences admit of acceſſories; and what 
not: ſecondly, who may be an acceſſory before the fact: 
thirdly, who may be an acceſſory” after it: and, laſtly, how 
-acceſſories; conſidered” merely as ſueh, and diſtinẽt from. 

"IEG are ie de the. 500 e 3 


1 Aub, alt: as to whac been Saint afaceiliries, 
and what not, In high treaſon here are no acceſſories, but 
all are principals: the ſame acts, that make a man acceſſory 
in felony, making him a principal in high treaſon, upon ac 
count of the heinouſneſs of the crime (f). Beſides it is to 
be conſidered, that the bare intent to commit treaſon is 
many times actual treaſon; as imagining the death of the 
king, or conſpiring to lake away his crown. And, as no 
one can adviſe and abet ſuch a crime without an intention 
to have it done, there can be no aceeſſories before the fact; 

dee 


(e)1 Hal. P. C. 677. 2 Hawk. P. C. 31g. 
(t) Jlaſt. 138, 1 l. P. C. 613. 
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ſince the very advice and abetment amount to principal 
treaſon. But this will not hold in the inferior ſpecies of 
high treaſon, which do not amount to the legal idea of 
compaſſing the death of the | ing, queen, or prince. For 
in thoſe no advice t to commit hem, unleſs the ching be ac- 
tually perfermed, will make a man a prigcipal traitor (g). 


In petit treaſon, murder, and felonies of all Kinds, there may 


be acceſlories : except only, in thoſe offences, which by 
judgment of law are ſudden and unpr emeditated, as man- 
| Mlaughter, and the like; which therefore, cannot have any 
acceſſories before the fact (h). But in petit larciny, or mi- 
nute thefts, and all other crunes under the degree of felony, 
there are no acceſſories ; ; but all perſons concerned therein, 
af guilty at all, are principals (i) : the ſame rule holding 
with regard to the higheſt and loweſt offences; though up- 
en different reafons; In treaſon all are principals, propter 
edium delicti; in treſpaſs all are principals, becauſe the law, 
aua de minimis non carat; does not deſcend to diſtinguiſh 
the different ſhades of, guilt in, petty miſdemeſnors. It is a 
maxim, that accef{rius ſeguitur naturam ſui princiſ alis (E): 
and therefore an acceſſory cannot be guilty of a higher 
crime than his principal; being only puniſhed, as a partaker 
of his guilt. So that if a ſervant inſtigates a ſtranger to kill 
his maſter, this being murder in the ſtranger as principal, 
of courſe the ſeryant is acceſſory only to the crime of mur- 
der; though, had he been preſent and aſſiſting he would 
have been guilty as A | of 77955 treaſon and the 
ranger of murder 9 8 


2. As to hes ſecond point, ks may be an n otic 


the fact; ſir Matthew Hale (m) defines him to be one, who 
being abſent at the time of the crime committed, doth yet 
precure, counſel, or command another to commit a erime. 
Herein abſence is neceſſary to make him an acceſſory for 
if ſuch procurer, or the like, be prefent, he dis guilty of the 
crime as principal. If A then adyiſes B to kill another, and 
| | B does 


. (b) 1 Hal. P. C. 625. 
(i) 101d. 613. (k) 3 Fat. 139. 3 
(1) 2: Haw! oP. C. 315. (mw) r Hal. P. C6: TH F. 
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B does it in the abſence of A, now B is principal, and A is 
acceſſory in thè murder. And this holds, even though the 
| party kitled be not in rerum natura at the time ot the ad- 
vice given. As if A, the reputed father, adviſes B the mo- 
ther of a baſtard child, unborn, to ſtrangle it when born, 
and ſhe does ſo; A is acceſſory to this murder (n). And it 
is alſo, ſettled (o), that whoever procureth a felony to be 
W committed, though it be by the intervention of a third per- 
ſon, is an acceſſory before the fact. It is likewiſe a rule, 
that he who in any wiſe commands or counſels another to 
commit an unlawful act, is acceſſory to all that enſues upon 
that unlawful act; but is not acceſſory to any act diſtin&t 
from the other. As if A commands B to beat C, and B 
beats him ſo that he dies; ; is guilty of murder as princi- 
pal, and A as acceffory. But if A commands B to burn C's 
| houſe : and he, in ſo doing, commits a robbery 3; now A, 
W though acceſſory to the burning, is not acceſſory-to the rob- 
bery, for that is a thing of a diſtin& and unconſequential 
nature (p). But if the felony committed be the ſame in 
ſubſtance with that which is commanded, and only varying 
in ſome circumſtantial matters; as if upon a command to 
2 poiſon Titius, he is ſtabbed or ſhot, that he dies; the com- 
mander is ſtill acceſſory to the murder, for the ſubſtance of 
the thing commanded was the death of Titius, and the 
manner of its execution is a mere collateral circum- 
| "ſtance (q ) IF in ie dank en 18 

3. Ax acceſſory after the fact may be, where a perſon, 
knowing a felony to have been committed, receives, relieves, 
comforts, or aſſiſts the felony (r). Therefore, to make an 
acceſſory ex fot facto, it is in the firſt place requiſite that 
he knows of the felony committed'(s); In the next place, 
he muſtreceive, relieve, 'comfoit, or affift him. "And, gene- 
rally, any aſſiſtance whatever given to a felon, to hinder 
1 b 901% b ee bach 317; 4: norte 
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(n) Dyer. 186. | ? | 

(p) 1 Hal. P. ©. 617, (A Hung, F. C. 316. 

(r) 1 Hal. P. C. 613 i 
P. C. 618. (5s) 2 Hawk, P. C. 319. 
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his being apprehended, tried, or ſuffering p uni 
makes the aſſiſtor an aeceſſory. As . him with 2 
+ horſe to eſcape his purſuers, money or victuals to ſupport 
him, a houſe or other ſhelter to conceal him, or. open force 
and violence to reſcue or or tte him (t). 80 likewiſe to 
convey inſtruments to a felon to enable him to break goal, 
or to bribe. the goaler to let him eſcape, makes a man an 
acceſſory to the felony. But to relieve a felon in goal with 
clothes: or other neceſſaries, i is no offenee: for the crime im. 
22 to this f. cies of acceſſory i is the hindrance of pub · 8 
lic juſtice, by afſiſting the felon to eſcape the vengeance of 
the lav (u). To buy or receive ſtolen goods, knowing them 
to be ſtolen, falls under none of - theſe deſcriptions: it was 
therefore at common law, a mere miſdemeſnor, and made 
not the receiver acceſſory to the theft, becauſe he received 
the goods only, and not the feln (w) but now. by the 
ſtatutes 5 Ann. c. 31. and 4 Geo. I. c. 12: all ſuch receivers 
are made acceſſories, and may be tranſported for fourteen: | 
years. In France this is puniſhed with death :- and the 
Gothic conſtitutions diſtinguiſhed alſo three ſorts of thieves,. 
et unum gui confilium daret, alterumgui cuntrectaret, turtium 
e qui rerqptaret a occuleret; part | foenar Sngules ohni, (x). 


xd. Tux felony, muſt be complete at the time of the aſſiſtance 
given ; elſe it makes not the aſſiſtant an acceſſory. As if one 
wounds another mortally, and after the wound" giyen, bur 
before death enſues, a perſon aſſiſts or receives tlie delin- 
quent: this does not make him acceſſory to the homicide, 
for till death enſues there is no felony committed (y). Bu 
bo ſtrict is the law where a felony is actually complete, in 
order to do effectual juſtice, that the neareſt relations are not 
ſuffered to aid or receive one another. 1k the parent aſſiſſs 
his child, or the child his parent, if the brother · receives his 
drother, the maſter his ſervant, or the ſervant his maſter, 


- or even if. the huſband relieves his- wife, who have any of 
| them 


(1) Hank P. C. 317, 318: (un) 1. e, P. C. $20, G21 
(W) 1'Hal.P.C. 620. (x) Stiernhook-d-j:zre Goth. J. 3 c 5. 
(y) Has k. P. C. 320. 8 70 
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them committed a felony, the receivers become accefſories- 


ex poſt fatto (2). But a feme covert cannot become an ac- 
ceſſory by the receipt and concealment of her huſband ; for 
ſhe is preſumed to act under his eoercĩon, and-therefore, ſhe 


is not bound, ogy 0,0 e eee 


4. THE: laſt point of i inquiry, is, how accalſuics ace ho be 


1 treated, confidereddiſtin& from principals. And the general 
W rule of the antient law (borrowed from the Gothic conſti- 


rations (b) is this, that acceſſories ſhall ſuffer the ſame 
puniſhment as their principals; if one be liable to death, the 
—— is alſo liable (c) : as, by the laws of Athens, delin- 
quents and their abettors were to receive the ſame puniſh- 
ment (d). Why then, it may be aſked, are ſuch elaborate 
diſtinctions made between acceſſor ies and principals, if both 
are to ſuffer the ſame puniſhment? For theſe reaſans. 1. 
To diſtinguiſh the nature and denomination of erimes, that 
the accuſed may know how to defend himſtlſ when indict- 
ed: the commiſſion of an actual robbery being quite a differ- 
ent accuſation; from that of harbouring the robber. 2. Be- 
cauſe, though by the antient common law the rule is as be- 
fore laid down, that both ſhall. be puniſhed alike, yet now 
by the ſtatutes relating to the benefit of clergy a diſtinc- 
tion is made between them: acceſſories after the fat being 
ſtill allowed the benefit: of clergy in all caſes ; whietsis de- 
nied to the principals, and acceſſories before the fact, in many 


caſes; as in petit treaſon, murder; robbery, and wilful burn- 


ing (e). And perhaps if a diſtinction were conſtantly to be 
made between the puniſhment: off principals and acceſſories, 
even before the fact, the latter to be treated with a little 
leſs ſeverity than the former, it might prevent the perpetra- 
tion of many crimes, by increaſing the difficulty of finding 
a perſon to execute the deed itſelf: as his danger would be 


greater than tliat uy his accomphiees, by reaſon of the dif- 
en 


62) 3 Inſt; 108. 2 Hawk. P. C. 320. 

(i) 1. Hat, n (h) See Stiernhook. ibid. 
te) Ia. $63, © (4) Pott. Aatiq. b..1; c. 26. 
(©) E Hal. P. -C. 61g; 
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ference of his puniſhment (f). 3. Becauſe formerly no man 
could be tried as acceſſory, till after the principal was con- 
victed, or at leaſt he muſt have been tried at the ſame time 
with him: though that law is now much altered, as will 
be ſhewn more fully in its proper place. 4. Becauſe, 
though a man be indicted as acceſſory and acquitted, he 
may afterwards be indicted as principal; for an acquittal of 
receiving or counſelling a felon is no acquittal of the 
felony itſelf: but it is matter of ſome doubt, whether, 
if a man be acquitted as principal, he can be afterwards 
indicted as acceſſory before the fact; ſince thoſe offences are 
frequently very near allied, and therefore an acquittal of 
the guilt of one may be an acquittal of the other alſo (g). 7 
But it is clearly held; that one acquitted as principal may be 
indicted as an acceſſory after the fact; ſince that is always 
an offence of a different ſpecies of guilt, principally tending =. 
to evade the public juſtice, and is ſubſequent in its com- 
mencement to the other. Upon theſe reaſons the diſtinction 
of principal and acceſſory will appear to be highly neceſſa- 
ry; though the puniſhment is ſtill much the ſame with re- 
gard to principals, and ſuch acceſſories as offend 4 ht 


f) Beccar. c. 37. 
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CHAPTER: THE POUKTH-: 


e, ©; 
; } 


2 OFFENCES , AGAINST 60D; AND 
RELIGION. 


N the preſent chapter we are to enter upon the detail of 
the ſeveral ſpecies of crimes and miſdemeſnors, with 
e puniſhment annexed to each by the laws of England. 
t was obſerved, in the beginning of this book (a) that 


ublic rights and duties, owing to the whole community, 
onſidered as a community, in its ſocial aggregate capacity. 
And in the very entrance of theſe commentaries (b) it was 
hewn, that human laws can have no concern with any but 
cial and relative duties; being intended only to regulate 
he conduct of man, conſidered under various relations, as 

member of civil ſociety. All crimes ought therefore to 
e eſtimated merely according to the miſchiefs which they 
roduce in civil ſociety (c) : and, of confequence, private 
ices, or the breach of mere abſolute duties, which man is 
ound to perform conſidered only as an individual, are not, 
annot be, the object of any municipal law; any farther 
han as by their evil example, or other pernicious effects, 
hey may prejudice the community, and thereby become a 
pecies of public crimes. Thus the vice of drunkenneſs, if 
ommitted privately and alone, is beyond the knowlege and 
| 1 f couiſe beyond the reach of human tribunals: but if com- 
| 1 nitted publicly, in "he ee of the world, its evil example 

. $828 5 (6.088 ge eee 


(a) See myo b Sec Vol. 1 ag. 123, 124. 
1% Dee (b) pag. 23, 4 


rimes and miſdemeſnors are a breach and violation of the 
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makes it liable to temporal cenſures. The vice of lying f LY 
which conſiſts. (abſtratedly taken) in a criminal violation of 
truth, and therefore in any ſhape is derogatory from ſound 
morality, is not however taken notice of by our law, unle( 
it carries with it ſome public inconvenience, as ſpreading 
falſe news; or ſome ſocial injury, as flander and maliciouM 
proſecution, for which a private recompenſe is given. A 
yet drunkenneſs and lying are in foro conſcientiae as tho 
roughly criminal when they are not, as when they are, at 1 
tended with public i inconvenience. The only difference is, 1 5 
that both public and private vices are ſubject to the ven 
geance of eternal juſtice ; and public vices are beſides liabi 
to the temporal puniſhments of human tribunals, a 


O the other hand, there are ſome wiſdeme ore, which 
are puniſhied by the municipal Jaw, that are in N : 
nothing criminal, but are made fo by the poſitive gr 8 
tions of the ſtate for public convenience. Such as poachi 
ing, exportation of wool, and the like. Theſe are natural 
no offences at all; but their whole criminality conſiſts nM 
their IRYcaience is the ſupreme power, which has an un 
doubted right for the well-being and peace of the commu 
nity to make ſome things unlawful, which were in them 
ſelves indifferent. Upon the whole therefore, though pai 
of the offences to be enumerated in the following ſheets a 
offences againſt the revealed law of God, others againſt ww | 
law cf nature, and ſome are offences againſt neither; 3 „ 
in a treatiſe of municipal law we muſt conſider them all a 
deriving their particular galt, here. Died. from 1 
law of man. | .:..08 


_ ©. $5 44 E 4 $4 1 a e 55 

. ie this caution, I fhall next proceed vl 
diſtribute the ſeveral offences, which are either dire&tly on 
by conſequence injurious to civil ſcciety, and therefore pil 
niſhable by the laws of England, under the following g 
neral heads: firſt, thoſe which are more immediately jv 
rious to God and his holy religion ; ſecondly, ſuch as violat 1 
and tranſgreſs the law of nations; thirdly, ſuch as more ef 


0 affect the ſovereign executive power of the ſ tat 
* 1 i 0 | 
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or the king and bis government; fourthly, ſuch as more 
directly infringe the rights of the public or commonwealth ; 
and, laſtly, ſuch as derogate from thoſe rights and duties, 
which are owing to particular individuals, and in the pre- 
ſervation and mo of which * ee is N 
intereſted. | 


FiRsT then, of ſuch crimes and 3 as more 
immediately offend Almighty God, by openly tranſgreſſing 
the precepts of religion either natural or revealed; and 
mediately, by their bad example and conſequence, the lav 
orf ſociety alſo ; which conſtitutes that guilt in the action, 
9 which human tribunals are to cenſure. 


I. Of this ſpecies the firſt is that of afoftacy, or a total 
renunciation of chriſtianity, by embracing either a falſe re- 
ligion, or no religion at all. This offence can only take 
place in ſuch as have once profeſſed the true religion. The 
perverſion of a chriſtian to judaiſm, paganiſin, or other falſe 
religion, was puniſhed by the e Conſtantius and Ju- 
lian with confiſcation of goods yu) r i wincy ive Fer 
Theodoſius and Vin added capital puniſhment, in 
caſe the apoſtate endeavoured to pervert others to the ſame 
iniquity (e). A puniſhment too ſevere for any temporal 
laws to inflict ; and yet the zeal of our anceſtors imported 
it into this country; for we find by Bracton (f), that in his 
time apoſtates were to be burnt to death. Doubtleſs the 
preſervation of chriſtianity, as a national religion, is, ab- 
ſtrated from its own intrinſic truth, of the utmoſt conſe- 
quence to the civil ſtate : which a ſingle inſtance will ſuffi- 
ciently demonſtrate. The belief of a future ſtate of re- 
wards and puniſhments, the entertaining juſt ideas of the 
moral attributes of the ſupreme being, and a firm perſuaſion 
that he ſuperintends and will finally compenſate every acti- 
on in human life (all which are clearly revealed in the doc- 
trines, and forcibly inculcated by the precepts, of our ſa- 
viour Chriſt) theſe are the 16855 foundation of all judicial 

oaths ; 


0 Cad. 1. 2 1 (len. (1 3.9. 
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oaths ; wth call God to witneſs the truth of thoſe facts, 
which perhaps may be only known to him and the party 
atteſting: all moral evidence therefore, all confidence in 
human veracity, muſt be weakened by apoſtacy, and over- 
thrown by total infidelity. Wherefore all affronts to chriſ. 
tianity, or endeavours to depreciate its efficacy, in thoſe 
who have once profeſſed i it, are highly deſerving of cenſure, 
But yet the loſs of life is a heavier penalty than the offence, 
taken in a civil light, deſerves: and, taken in a fpiritual 
light, our laws have no juriſdiction over it. This puniſh- 
ment therefore has long ago become obſolete ; and the of- 
' fence of apoſtacy was for a long time the object only of 
the eccleſiaſtical courts, which correRed the offender pro 
Salute animae. But about the cloſe of the laſt century the 
civil liberties to which we were then reſtored being uſed as 
a cloke of maliciouſneſs, and the moſt horrid doctrines ſub- 
verſive of all religion being publicly avowed both in diſ- 


4 .courſe and writings, it was thought neceſſary again for the 


_ civil power to interpoſe, by not admitting thoſe mifcreants 
(g) to the privileges of ſociety, who maintained ſuch princi- 
ples as deftroyed all moral obligation. To this end it was 


enacted by ſtatute ꝙ & xo W. TIT. c. 32. that if any perſon 


educated in, or having made profeſſion of, the chr iſtian reli- 
gion, ſhall by writing, printing, teaching, or adviſed ſpeak- 
ing, deny the chriſtian religion to be true, or the holy ſcrip- 
tures to be of divine authority, he ſhall upon the firſt offence 
be rendered incapable to hold any office or place of truſt; 

and, for the ſecond, be rendered incapable of bringing any 


action, being guardian, executor, legatee, or purchaſer of 
lands, and ſhall ſuffer three years impriſonment without 


bail. To give room however for repentance ;, if, within 
four months, after the firſt conviction, the delinquent will 
in open court publicly renounce his error, he i is s diſcharged 
for that once from all diſabilities, 


II. A SECOND offence is that of hereſy ; which conſiſts 


not in a total denial of chriſtianity, but of ſome of its eſſen- 
tial 


(g) Meſerryantz in cur antient la w books is the name of ua · 
believers. 
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tial doctrines, publicly and obſtinately avowed ;. being de- 
fined, “ ſententia rerum divinarum humano Foſs excogi- 
« tata, falam dota, et pertinaciter defenſa (h).“ And 
here it muſt alſo be acknowleged that particular modes of 
# belief or unbelief, not tending to overturn chriſtianity i it- 
ſelf, or to ſap the foundations of morality, are by no means 
the object of coercion by the civil magiſtrate. What doc- 
trines ſhall therefore be adjudged hereſy was left by our old 
conſtitution to the determination of the eceleſiaſtical judge; 
who had herein a moſt arbitrary latitude allowed him. 
For the general definition of an heretic given by Lynde - 
wode (i 1), extends to the ſmalleſt deviations from the doc- 
nines of holy church: © haereticus eft qui dubitat de fide 
( catbolica, et qui negligit ſervare ea, quae Romana eccle- 
Ja. ſtatuit, ſeu ſervare decreverat.” Or, as the ſta- 
ate Hen. IV. c. 15. expreſſes it in Engliſh, © teachers 
« of erroneous opinions, contrary to the faith and bleſſed 
« determinations of the holy church. Very contrary this 
to the uſage of the firſt general councils, which defined all 
heretical doctrines with the utmoſt preciſion and exactneſs. 
And what ought to have alleviated the puniſhment, the 
uncertainty of the crime, ſeems to have enhanced it in 
thoſe days of blind zeal and pious cruelty. It is true, that 
the ſanftimonious hypocriſy. of the canoniſts wentat firſt no 
farther than enjoining penance, excommunication, and ec- 
cleſiaſtical deprivation, for hereſy ; though afterwards they 
proceeded. boldly to impriſonment by the ordinary, and 
confiſcation of goods in pios uſus. But in the mean time 
they had prevailed upon the weakneſs of bigoted princes 
to make the civil power ſubſervient to their purpoſes, by 
making hereſy not only a temporal, but even a capital, of- 
fence ; the Romiſh eccleſiaſtics determinin g, without appeal, 
whateve they pleaſed to be hereſy, and ſhifting off to the 
ſecular arm the odium and drudgery. of executions ; with 
which they themſelves were too tender and delicate to in- 
termeddle. Nay they pretended to intercede and pray, on 
behalf of the convicted heretic, wt citra mortis fericulum 
ſententia circa eum moderetur (k) : well knowing, at the 
(b) | Hal. P. C. 384. li) cap. de Baerelic is. 
(K) Decretal. I. 53. t. 40. c. 27. 8 
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ame time that they were delivering the unhappy victim to 
certain death. Hence the capital puniſhments inflicted on 
the antient Donatiſts and Manichaeans by the emperors 
Theodoſius and Juſtinian (1) : hence alſo the conſtitution of 
the emperor Frederic mentioned by Lyndewode (m), ad- 
judging all perſons without diſtinction to be burned with 
fire, who were convicted of hereſy by the eccleſiaſtical 
judge. IT he ſame emperor, in another conſtitution (n), 
ordained that if any temporal lord, when admoniſhed by 
the church, ſhould neglect to clear his territories of heretics 

within a year, it ſhould be Jawful for good catholics to 

ſeize and occupy the lands, and utterly to exterminate the 
heretical poſſeſſors. And upon this foundation was built 
that arbitrary power, ſo long claimed and ſo fatally exerted 
by the pope, of diſpoſing even of the kingdoms of refracto- 
ry princes to more dutiful ſons of the church. The imme. - 
mediate event of this conſtitution was ſomething ſingular, 
and may ſerve to illuſtrate at once the gratitude of the holy 
ſee, and the juſt puniſhment of the royal bigot ; for upon 
the authority of this very conſtitution, the pope afterwards 
expelled this very emperor Frederic from his kingdom of 
Sicily, and gave it to Charles * Anjou (0). 


CHRISTIANITY being thas deformed by the 4 00 of 
ſecution upon the continent, we cannot expect that our 
own iſland ſhould be entirely free from the ſame ſcourge. 
And therefore we find among our antient precedents (p) a 
writ de baeretico comburendo, which is thought by ſome to 
be as antient as the common law itſelf. However it ap- 
pears from thence, that the conviction of hereſy by the 
common law was not in any petty eccleſiaſtical court, but. 
before the archbiſhop himſelf in a provincial ſynod ; and 
that the delinquent was delivered over to the king to do as 
he ſhould pleaſe with him: fo that the crown had a control 


over the ſpiritual my and "ue pardon the convit by 
* 


I Cod. I. 1. tit. 5. {m) ce. de baereticis. 
(n) Cod. 1. 5. 4. (o) Baldus in Cd. 1. 8. 4. 
Ip) F. N. B. 269. Fo | 
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ſuing . againſt him; the writ, de haeretico cum- 
rendo being not a writ of courſe, but iſſuing only by the 
pecial djredtion, of the. king in council. () 1 3 +436 


Bur in the reign of Henry the fourth, when the eyes of | 
e chriſtian world began to open, and the ſeeds If the, 
Wroteſtant religion (though under. the opprobious 1 name of 
f llardy) (r) took root in this kingdom ; 'F the clergy, taking 
Wivantage. from the king's s dubious title to demand an in- 
eaſe of their own power, obtained an act of parliament (s), 
nich ſharpened the edge of perſecution to its utmoſt keen- 
ess. For, by that ſtatute, the dioceſan. alone, without the 
tervention of a ſynod, might con vict of heretical tenets; 
Wd unleſs the convict abjured his opinions, or if after ab- 
ration he relapſed, the theritf* was bound ex officio, if re- 
red by the biſhop, to commit the unhappy victim to the 
mes, without waiting for the conſent of the crown. By 
Die ſtatute 2 Hen. V. c. 7. lollardy was alſo made a tem- 
oral offence, and indiftable in the king's courts; which 
id not thereby gain an excluſive, but _ a concurrent. 
uriſdiction with the er s nnn | 


AFTERWARDS, when the final e of religion 
egan to advance, the power of the eccleſiaſtics was ſome- 
hat moderated : for though what hereſy is, was not then 
reciſely defined, yet we are told in ſome points what it is 
or: the ſtatute 25 Hen. VIII. c. 14. declaring, that offen- 
tes againſt the ſee of Rome are not hereſy : and the ordi- 

ary being thereby reſtrained from proceeding in any caſe 
pon mere ſuſpicion ; that is, unleſs the party be accuſed, 
dy two credible witneſſes, or an indictment of hereſy be firſt 
reviouſly found in the king's courts of common law, And 
yet the ſpirit of perſecution was not then abated, but only, 
iverted into a lay channel. For in fix years afterwards, by 

atute 31 Hen. VIII. c. 14. the bloody law of the fix arti- 
les was made, which e the ſix moſt conteſted 


* 31 4 3 71 {-y points. : 
(9) Hal, p. c. x 
(r) So called not from Telium, or tarts, (an etymology, which 
as afterwards deviſed, in order to juſtify the burning of them 
Matt. xjii. 30.) but from one Walter Lolhard, a German re- 
former. Mod. Un. Hift. xxvi. 13. Spelm. G 371. 
() 2 Hen. IV. c. 15. 
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points of popery, tranſubſtantiation, communion //in' ou 
| Kind, the celibacy of theclergy, monaſtic vows, the ſacn 
w_ of the maſs, and auricular confeſſion ; which point: 
« determined and reſolved by the — godly ftudy, 
«of: pain, and travail of his majeſty : for which his moſt hun. 
« ble and obedient ſubjects, the lords ſpiritual and tempo- 
« ral and the commons, in parliament aſſembled, did nol 
« only render and give unto his highneſs their moſt high ; 
de and hearty thanks,” but did alſo enact and declare al 
oppugners of the firſt to be heretics, and to be burnt with 
fire; and of the five laſt to be felons, and to ſuffer death 
The ſame ſtatute eſtabliſhed a new and mixed juriſdictio 
of clergy and laity for the trial and conviction of heretics; 
the reigning prince being then equally intent on deſtroying 
the ſupremacy of the biſhops of Rome, and eſtabliſhing al 
other their corruptions of the chriſtian religion. ” py "ol 


I SHALL not perplex this detail with the various repeat 
and revivals of theſe ſanguinary laws in the two ras” 
reigns ; but ſhall proceed directly to the reign of queer 
Elizabeth ; when the . reformation was finally e&ablifhal 
with temper and decency, unſullied with party rancour, a 
perſonal caprice and reſentment, © By ſtatute 1 Eliz. c. 
all former ſtatutes relating to hereſy are repealed, "which 
leaves the juriſdiction of hereſy as it ſtood at common law; | 
vi. as to the infliftion of common cenſures, in the eccl-nn 
ſiaſtical courts ; and, in caſe of burning the heretic, i io t. 
provincial ſynod only (t). Sir Matthew Hale is indeed of i 
different opinion, and holds that fuch power reſided in 4 
dioceſan alſo; though he agrees, that in either eaſe the will 
de haeretico cobra was not demandable of comma 
right, but grantable or otherwiſe merely at the king's diſtret 
on (u). But the principal point now gained, was, that by tha 
ſtatute a boundary is for the firſt time ſet to what ſhall bh 
accounted hereſy ; nothing for the future being to be vB. 
determined, but only ſuch tenets} Which have been her 
tofore ſo declared, 1. By the words of the canonical ferip » 
tures; 2. 77 ſh in four en ene or ſuch 99 3 

1 e wü 1 


(t) 5 Rep. 23. 12 Re 6. 2. 
(u) 1 Hal, F Rep. 5 
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have only uſed tlie words. of the holy ſeriptuves 3 or, 3. 
Which ſhall hereafter be fo declared by the parliament, - 
With the aſſent of the clergy in convocation. Thus was 
ereſy reduced to a greater certainty than before; thougk 
W might not have been the worſe to have defined it in 
rms ſtill more preciſe and particular: as à man continued 
311 liable to be burnt, for what perhaps he did not under- 
and to be hereſy, till the eccleſiaſtical judge ſo r 
e words of the canonical ſcriptures. | | 


Fok the writ 4e haiti cotebiurends: e aan in 
vrce ; and we have inſtances of its being put in execution 
pon two anabaptiſts in the ſeventeenth 6f Elizabeth; and 
vo Arians in the-ninth of James the firſt. But it was to- 
ily aboliſhed, and hereſy again ſubjected only to eeeleſiaſti- 
Wi correction, pro ſalute animae,; by virtue of the ſtatute 29 

bar. II. c. 9. For in one and the ſame reign, our lands 
ere delivered from the ſlavery of military tenures; our 
ddies from arbitrary impriſonment, by the habeas corpus 
Wt ; and our minds from the tyranny of ſuperſtitious d bigo- | 
; by, by demoliſhing this laſt badge of e in * 
5 gliſh aw. 


8 
7 


— = 


IN what I have now ſaid I would not be underſtood to 
erogate from the juſt rights of the national church, or to 
avour a looſe latitude of propagating any crude, undigeſted 
entiments in religious matters. Of propagating, I ſay ; for 
e bare entertaining them, without an endeayour to diffuſe 
hem, ſeems hardly cognizable by any human authority, 

only mean to illuſtrate the excellence of our preſent eſta- 
bliſhment, by looking back to former times. Every thing i is 
how as it ſhould be, with reſpect to the ſpiritual cognizance, 
ind ſpiritual puniſhment, of hereſy : unleſs perhaps that the 
me ought to be more ſtritly defined, and no proſecution 
WP -rmitted, even in the eccleſiaſtical courts, till the tenets. in 
WH ucftion are by proper authority previouſly declared to be 
eretical. Under theſe reftriftions, it ſeems neceſlary for 
the ſupport of the national religion, that the officers of the 
bhurch ſhould have power to cenſure heretics ; yet not to 
haraſs them with temporal penalties, much leſs to exter= 
| Vor. R * minate 
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minate or deſtroy them. The legiſlature hath indeed 
thought it proper, that the civil magiſtrate ſhould again in- 
terpoſe, with regard to one ſpecies of hereſy, very prevalent 


in modern times; for by ſtatute 9 & zo W. III. c. 32. if 
any perſon educated in the chriſtian religion, or profeſſing 
the ſame, ſhall by writing, printing, teaching, or adviſed 


ſpeaking, deny any one of the perſons in the holy trinity to 
he God, or maintain that there are more Gods than one, he 
ſhall undergo the ſame penalties and incapacities, which were 
juſt now mentioned to be inflicted on apoſtacy by the ſame 
— And thus n for the crime of . 50 


II. AnorAEA ae of affine againſt religion are | 
thoſe which affect the effabliſhed church. And theſe are 


Either poſitive, or negative. Poſitive, as by reviling its or 
dinances : or negative, by non-conformity to its worry. 
Of both of theſe in their order. | = 


x. An, firſt, of the offence as reviling the orflimances of 
the church. This is a crime of a much groſſer nature than 


the other of mere non conformity; ; ſince it carries with it 


the utmoſt indecency, arrogance, and ingratitude -indecen- 
cy, by ſetting up private judgment in virulent and factious 
eee to public authority; arrogance, by treating with 

ontempt and rudeneſs what has at leaſt a better chance to 


be right, than the ſingular notions of any particular man; 


and ingratitude, by denying that indulgence and undiſturb- 
ed liberty of conſcience to the members of the national 
church, ' which the retainers to every petty conventicle en- 
joy. However it is provided by ſtatutes, 1 Edw. VI. c. 1 
and 1 Eliz. c. 1. that whoever reviles the ſacrament of the 
lord's ſupper ſhall be puniſhed by fine and imprilonment: 
and by the ſtatute 1 Fliz, c. 2. if any minifer ſhall ſpeak 
any thing in derogation of tha book of common prayer, he 
ſhall be impriſohed ſix months, and forfeit a year's value of 
his benefice ; ; and for the ſecond offence he ſhall be de- 
prived. And if any perſon \ whatſoever ſhall in plays, s, ſongs, of 
other open works, ſpeak any thing i in derogation, depraving, 
| ge , 


n 1 


— 
R . eee 8 5 I 3 WE e e Vee c Fc ö 3 * 
. 1 d Bey xe OI r CRT IS IIS SS 2 Nee IA OBazET 7 3 o OY Sd", n 
” 4 Tr a 8 . 4 . 8 et nt N * 3 
W R 


Ch. 4. WronGs. £2 


or deſpiſing of the ſaid book, he ſhall forfeit for the firſt of- 
fence an hundred marks : for the ſecond four hundred ; and 
for the third ſhall forfeit all his goods and chattels, and ſuf- 
fer impriſonment for life. Theſe penalties were framed in 
the infancy of our preſent eſtabliſhment ; when the diſciples 
of Rome and of Geneva united in inveighing with the ut- 
| moſt bitterneſs againſt the Engliſh liturgy : and the terror 
of theſe laws (for they ſeldom, if ever were fully executed) 
proved a principal means, under providence, of preſerving 
the purity as well as decency of our national worſhip. Nor 
can their countinuance to this time (in ferrorem at leaſt) be 
thought too ſevere and intolerant; when we conſider, that 
they are levelled at the offence, not of :hinking differently 
from the national church, but of railing at that church and 
its ordinances, for not ſubmitting its public judgment to the 

private opinion of others. For, though it is clear, that ns 
reſtraint ſhould be laid upon rational and diſpaſſionate in- 
quiries into the re&itude and propriety of the eſtabliſhed 
mode of worſhip ; yet contumely and contempt are what 
no eſtabliſhment can tolerate (w). A. rigid attachment to 
trifles, and an intemperate zeal for reforming them, are 
equally ridiculous and abſurd : but the latter is at preſent 
the leſs excuſable, becauſe from political reaſons, ſufficiently 
binted at in a former yolume (x), it would now be extreme- 
ly unadviſable, to make any alterations in the ſeryice of the 
church ; unleſs it could be ſhewn that ſome manifeſt impie- 
ty or ſhocking abſurdity would follow from continuing it in 
its preſent form. 


2, NON-CONFORMITY to the worſhip of the church is 
the other, or negative branch of this offence. And for this 
there is much more to be pleaded than for the former; be- 
ing a matter of private conſcience, to the ſcruples of which 
our preſent laws have ſhewn a very juſt and chriſtian indul- 

gence, For undoubtedly all perſecution and oppreſſion of 
2 | v 


(w) By an ordinance 23 Aug. 1645, which continued till the 
reſt>ration, to preach, write, or print, any thing in derogation 
or depravirg of the directory, for the then eilabliſned preſbyterian 
worſhip, ſabjected the offender upon indiftment to a d:ſcretiona» 
ry fine, not exceeding fifty pcunds. (Scobell. 98.) 

*) Vol. I. pag. 98. | 
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weak conſciences, on the ſcore of religious perſuaſions, are 
highly unjuſtifiable upon every principle of natural reaſon; 
civil liberty, or found religion. But care muſt be taken 
not to carry this indulgence into ſuch extremes, as may en- 
danger the national church : there is. always a difference to 
be made between toleration and eſtabliſhment. 8 


5 Non-conFoRMISTS are of two ſorts : firſt, fuck as 4 ; 

ſent themſelves from divine worſhip in the eſtabliſhed if 
church, through total irreligion, and attend the ſervice of 
no other perſuaſion, Theſe by the ſtatutes of 1 Eliz. c. 2 

23 Eliz, c. I. and 3 Jac. I. c. 4. forfeit one ſhilling to the 
poor every lord's day they ſo abſent themſelves, and 200. to 
the king if they continue ſuch default for a month together, 
And if they keep any inmate, thus irreligiouſly diſpoſed, 

in their houſes, they forfeit 104. per month. 


Tu ſecond ſpecies of non-conformifts are thoſe who of- 
fend through a miſtaken or preverſe zeal. Such were eſteem- 
ed by our laws, enacted ſince the time of the reformation, 
to be papiſts and proteſtant diſſenters: both of which were 
_fuppoſed to be equally ſchiſmatics in not communicating 
with the national church; with this difference, that the 
papiſts divided from it upon material, though erroneous, 
reaſons; but many of the diſſenters upon matters of indif- 
ference, or, in other words, upon no reaſon at all. Vet 
certainly our anceſtors were miſtaken in their plans of com- 
pulſion and intolerance. The fin of ſchiſin, as ſuch, is by 
no means tlie object of temporal coercion and puniſhment. 


If through weakneſs of intelle&, through miſdirected piety, 5 


through perverſeneſs and acerbity of temper, or (which is 
often the caſe) through a proſpe& of ſecular advantage in 
herding with a party, men quarrel with the eccleſiaſtical 
eſtabliſhment, the civil magiſtrate has nothing to do with it 
unleſs their tenets and practice are ſuch as threaten ruin or 
diſturbance to the ſtate. He is bound indeed to protect the 
eſtabliſhed church: and, if this can be better effected, by 
admitting none but its genuine members to offices of truſt 
and emolument, he is cetainly at liberty ſo to do; the diſ- 
poſal of offices being matter of favour and diſcretion. But, 


this point being once ſccured, all perſecution for diverſity 
of 


C. 4. Wæuones. 1 
W of opinions, however ridicFulous or abſurd they may be, is 
contrary to every principle of. ſound policy and civil free- 
dom. The names and ſubordination of the clergy, the poſ- 
ture of devotion, the materials and colour of the miniſter's 
garment, the joining in a known or an unknown form of 
= prayer, and other matters of the ſame kind, muſt be left to 
W the option of every man's private judgment. e 


WIT E regard therefore to proteflant diſſenters, although | 


we experience of their turbulent diſpoſition in former times 


occaſioned ſeveral diſabilities and reſtriftions (which I ſhall 


| : not undertake to juſtify) to be laid upon them by abundance 


of ſtatutes (y), yet at length the legiſlature, with a ſpirit of 
true magnanimity, extended that indulgence to theſe ſecta- 
ries, which they themſelves, when in power, had held to be 


4 countenaneing ſchiſm, and denied to the church of Eng- 


land (2). The penalties are all of them ſuſpended by the 
ſtatute x W. & M. Rt. 1. c. 18. * for exempting their ma- 
« jeſties proteſtant ſubjects, diſſenting from the church of 
« England, from the penalties of certain laws, commonly 
called the toleration act; which exempts all diſſenters (ex- 
cept papiſts, and ſuch as deny the trinity) from all penal 
laws relating to religion, provided they take the oaths of al- 
legiance and ſupremacy (or make a ſimilarcaffirmation, be- 
ing quakers) (a) and ſubſcribe the declaration againſt popery, 
and repair to ſome congregation regiſtered in the biſhop's 
court or at the ſeſſions, the doors whereof muſt be always 


open: and diſſenting teachers are alſo to ſubſcribe the thirty 


| nine articles, except thoſe relating to church government 
and infant baptiſm, Thus are all perſons, who will approve 
themſelves no papiſts or oppugners of the trinity, left at full 

liberty to act as their conſcience ſhall direct them, in the 
matter of religious worſhip. And, if any perſon ſhall wil- 
fully, maliciouſly, or contemptuouſly diſturb any congrega- 

| "SY tion; 


100 23 Eliz. c. 1. 35 Eliz. c. 1. 17 Car. II. c. 2. 22 Car, 
e. 


(2) The ordinance of 164g (Hefore · cited) infliged impriſo n- 
ment for a year on the third offence, and pecuniary penalties on 
the former two, in caſe of uſing the book of common: prayer, 
not only ina place of public worſhip, but alſo in any private family. 

(a) See Stat, 8 Geo. I. c. 6. | | | 
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tion, aſſembled i in any church or permitted meeting- houſe, 
or ſhall miſuſe any preacher, or teacher there, he ſhall (by 
virtue of the ſame ſtatute) be bound over to the, ſeſſions of M 
the peace, and forfeit twenty pounds. But by ſtatute 
5 Geo, I. c. 4. no mayor, or principal magiſtrate, muſt ap- 
pear at any diſſenting meeting with the enſigns of his of- 
fice (b), on pain of diſability to hold that or any other office: 
the legiſlature judging 1 it a matter of propriety, that a mode 
of worſhip, ſet up in oppoſition to the national, when al- 
lowed to be exerciſed in peace, ſhould be exerciſed alſo wan 
decency, gratitude, and humility. 


As to papifts, what has been ſaid of the proteſtant dien 
ters would hold equally ſtrong for a general toleration of 
them; provided their ſeparation was founded only upon dif- 
ference of opinion in religion, and their principles did not 
alſo extend to a ſubverſion of the civil government. If once 
they could be brought to renounce the ſupremacy of the 
pope, they might quietly enjoy their ſeven ſacraments, their 
purgatory, and auricular confeſſion ; their worſhip of re- 
liques and images; nay even their tranſubſtantiation. But 
while they acknowlege a foreign power, ſuperior to the 
ſovereignty of the kingdom, they cannot complain if the 
laws of that kingdom will not treat them upon the footing 
of good ſubjects. 8 

LET us therefore now take a view of the laws in force 
_ againſt the papiſts; who may be divided into three claſſes, 
_ perſons profeſſing popery, popiſh recuſants convict, and po- 
piſh prieſts. 1. Perſons profeſſing the popiſh religion, be- 
ſides the former penalties for not frequenting their pariſh 
church, are by ſeveral ſtatutes, too numerous to be here re- 
cited (e), diſabled from taking any lands either by deſcent or 
purchaſe, after eighteen years of age, until they renounce 
their errors ; they myſt at the age of twenty one regiſter 
their eſtates before acquired, and all future conveyances 

and 


(o) 8 Sir Humphrey Edwin, a Jayd wayor of London, had the 
imprudence ſoon after the toleration- act to go to a preſbyterian 
meeting-houſe in his formalities : which is alluded to by dean 
Swift, in his tale of a tub, under the allegory of Facł getting ou 
a great horſe, and eating cuſtard. 

(e) See Hawkirs's pleas ef the crowr, and Burn's juſtice. 
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W ing to any advowſon, or granting to any other perſon any 


avoidance of the ſame, in prejudice of the two univerſities; 


WxonGs.. 1 
ind wills relating to them ; they are incapable of preſent- 


they may not keep or teach any ſchool under pain of per- 


petual impriſonment; they are liable alſo in ſome inſtances 


WE to pay double taxes; and if they willingly ſay or hear maſs, 
W they forfeit the one two hundred, the other one hundred 


marks, and each ſhall ſuffer a year's impriſonment. Thus 
much for perſons, who, from the misfortune of family pre- 
judices or otherwiſe, have conceived an unhappy attachment 
to the Romiſh church from their infancy, and publickly pro- 
fels its errors. But if any evil induſtry is uſed to rivet theſe 
errors upon them, if any perſon ſends another abroad to be 


WS cducated in the popiſh religion, or to reſide in any religious 


houſe abroad for that purpoſe, or contributes any thing to 


and the contributor, are diſabled to ſue in law or equity, to 
be executor or adminiſtrator to any perſon, to take any le- 
gacy or deed of gift, and to bear any office in the realm, and 
ſhall forfeit all their goods and chattels, and likewiſe all their 
real eſtate for life, And where theſe errors are alſo aggra- 
vated by apoftacy, or perverſion, where a perſon is recon- 


ciled to the ſee of Rome or procures others to be reconciled, 


the offence amounts to high treaſon, 2. Popiſh recuſants, 


convicted in a court of law of not attending the ſervice of 


the church of England, are fubje& to the following difabili- 
ties, penalties, and forfeitures, over and above thoſe before. 


mentioned. They can hold no office or employment; they 
muſt not keep arms in their houſes, but the ſame may be 
ſeized by the juſtices of the peace; they may not come 


W within ten miles of London, on pain of 1000. they can 


bring no action at law, or ſuit in equity; they are not per- 
mitted to travel above five miles from home, unleſs by 
licenſe, upon pain of forfeiting all their goods ; and they 
may not come to court, under pain of 1001. No marriage 
or burial of ſuch recuſant, or baptiſm of his child, ſhall be 


had otherwiſe than by the miniſters of the church of Eng- 


land, under other ſevere penalties, A married woman, 
when recuſant, ſhall forfeit two thirds of her dower or join« 
ture, may not be executrix or adminiſtratrix to her huſband, 

| 84 | | nor 
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WE their maintenance when there; both the ſender, the ſent, 
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nor have any part of his goods; and during the coyerture 


may be kept in priſon, unleſs her huſband redeems her at the 4 


rate of 10l. a month, or the third part of all his lands. And, 


| laſtly, as a feme. covert recuſant may be impriſoned, & f, 


others muſt, within three months after conviction, either 


ſubmit and zenounce their errors, or, if required ſo to do by 7 


four juſtices, muſt abjure and renounce the realm: and if 


they do not depart, or if they return without the king's Wi 
licenſe, they ſhall be guilty of felony, and ſuffer death as iſ 
felons. There is alſo an inferior ſpecies of recuſancy, (re · 
8 fuſing to make the declaration againſt popery enzomed by 53 
ſtatute 30 Car. II. ſt. 2. when tendered by the proper ma - 
giſtrate) which, if the party reſides within ten miles of 

London, makes him an abſolute recuſant convict; or, if at 
a greater diſtance, ſuſpends him from having any feat in 


parliament, keeping arms in his houſe, or any horſe aboye 


the value of five pounds. This is the ſtate, by the law i 
now in being, of a lay papiſt. But, 3. The remaining ſpe- WW 


cies or degree, Viz, popilh prieſts, are in a ſtill more dan- 


gerous condition, By ſtatute 11 & 12 W. III. c. 4. popiſh ; 
prieſts or biſhops, celebrating maſs or exerciſing any parts Y 


of their functions in England, except in the houſes of em- 


baſſadors, are liable to perpetual impriſonment, And by 
the ſtatute 27 Eliz. c. 2. any popith prieſt, born in the do- 
minions of the crown of England, who ſhall come over 
hither from beyond ſea, or fhall be in England three i 
days without conforming and taking the oaths, is guilty of 
high treaſon : and all perſons harbouring him ; are guilty of 


felony without the benefit of clergy, ; 


This is a ſhort ſummary of the laws againſt the 7 | 
under their three ſeveral claſſes, of perſons profeſſing the 
popiſn religion, popiſn recuſants convict, and popiſh prieſts. 
Of which the preſident Monteſquieu obſerves (d), that they i 
are ſo. rigorous, though not profeſſedly of the ſanguinary 
kind, that they do all the hurt that can poſſibly be done in 


cold blood. But in anfwer to this it may be obſerved, 
(what foreigners who only judge from our ſtatute book 


exerted 
(0) OY 19. e. 7. 


are not fully * * "oor theſe laws are ſeldom 
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exerted to their utmoſt rigor : and indeed, if they were, it 
would be very difficult to excuſe them. For they are ra- 
ther to be accounted for from their hiſtory, and the urgency 
of the times which produced them, than to be approved 
(upon a cool review) as a ftanding ſyſtem of law. The reſt- 
leſs machinations of the jeſuits during the reign of Eliza- 

| beth, the turbulence. and uneaſineſs of the papiſts under 

the new religious eſtabliſhment, and the boldneſs of their 
hopes and wiſhes for the ſucceſſion of the queen of Scots, 
obliged the parliament to counteract fo dangerous a ſpirit 
by laws of a great, and perhaps neceflary, ſeverity. The 
powder-treaſon, in the ſucceeding reign, ſtruck a panic into 

James I, which operated in different ways: it - occaſioned 
the enacting of new laws againſt the papiſts ; but deterred 
him from putting them in execution. The intrigues of 

= queen Henrietta in the reign of Charles I, the proſpe& of 
= : popiſn ſucceſſor in that of Charles II, the aſſaſſination- 
plot in the reign of king William, and the avowed claim of 

a popiſh pretender to the crown, will account for the ex- 
tenſion of theſe penalties at thoſe ſeyeral periods of our hiſ- 
tory. But if a time ſhould ever arrive, and perhaps it is 
not very diſtant, when all fears of a pretender ſhall have 

vaniſhed, and the power and influence of the pope ſhall 
become feeble, ridiculous, and deſpicadle, not only in Eng- 
land but in every kingdom of Europe; it probably would 
not then be amiſs to review and ſoften theſe rigorous edicts; 
at leaſt till the ci principles of the roman-catholics called 
again upon the legiſlature to renew them : for it ought not 
to be left in the breaſt of every mercileſs bigot, to drag 
down the vengeance of theſe occaſional laws upon inoffen- 
ſive, though miſtaken, ſubjects; in oppoſition to the lenient 
mclinations of the civil magiſtrate, and to the deſtruction of 
every ie of toleration and religious liberty. 


2 Id order the better to ſccure the eſtabliſhed church as 
d, gainſt perils from non- conformiſts of all denominations, in- 
ok fidels, turks, jews, heretics, papiſts, and ſectaries, there are 


howeyer two bulwarks erected ; called the corporation and: 
C 5 teft 
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teft acts: by the former of which (e) no perſon can be le- 


gally elected to any office relating to the government of any 
city or corporation, unleſs, within a twelvemonth before, 


he has received the ſacrament of the lord's ſupper accord- 
ing to the rites of the church of England: and he is alſo 


enjoined to take the oaths of allegiance and ſupremzcy at, 


the ſame time that he takes the oaths of office : or, in de- 
fault of either of theſe requiſites, ſuch election ſhall be void. 
The other, called the teſt act (f), directs all officers civil 
and military to take the oaths and make the declaration a- 
gainſt tranſubſtantiation, in the court of king's bench or 
chancery, the next term, or at the next quarter ſeſſions, or 
(by ſubſequent ſtatutes) within ſix months, after their ad- 
miſſion ; and alſo within the ſame time to receive the facra- 
ment of the lord's ſupper, according to the uſage of the 
church of England, ip ſome public church immediately af- 
ter divine fervice and ſermon, and to deliver into court a 
certificate thereof ſigned by the miniſter and church-war- 
den, and alſo to prove the ſame by two credible witneſles ; 
upon forfeiture of 5007. and diſability to hold the ſaid of- 
fice. And of much the ſame nature with theſe is the ſta- 


tute 7 Jac. I. c. 2. which permits no perſons to be naturali- 


zed or reſtored in blood, but ſuch as undergo a like teſt; 
which teſt having been removed in 1753, in favour of the 
Jews, was the next ſeſſion of parliament reſtored again 
with ſome precipitation. 


THvs much for offences, which ftrike at our national re- 
ligion, or the doctrine and diſcipline of the church of Eng- 


land in particular. I proceed now fo conſider fome groſs im- 


pieties and general immoralities, which are taken notice of 
and puniſhed by our municipal Jaw ; frequently in concur- 
rence with the ecclefiaſtical, to which the cenſure of many 
ot them does alſo of right zppertain ; though with a view 


ſomewhat different: the ſpiritual court puniſhing all finful 


enormities for the ſake of reforming the private ſinner, pro 
ſalute ani niac; white the temporal courts reſent the-public 


affront to religion and morality, on which all government 
muſt 


(„e) Stat. 13 Car, II. S. 2. e. x. () Stat, 25 Car. II. e. 2. 
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muſt depend for ſupport, and correct more for the ſake of 
example than private amendment. | 


IV. Tae fourth ſpecies of offences therefore, more im- 
| mediately againſt God and religion, is that of blaſpbemy 
againſt the Almighty, by denying his being or providence; 
or by contumelious reproaches of our ſaviour Chriſt, Whi- 
ther alſo may be referred all profane ſcoffing at the holy 
ſcripture, or expoſing it to contempt and ridicule. Theſe 
are offences puniſhable at common law by fine and impri- 
ſonment, or other infamous corporal puniſhment (g) : for 
chriſtianity is part of the laws of England (h). 
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V. SOMEWHAT alli to this, though in an inferior de- 
; : gree, is the offence of profane and common ſwearing and 
We c/ng. By the laſt ſtatute againſt which, 19 Geo. IT. c. 21. 
= which repeals all former ones, every labourer, ſailor, or 
ſoldier ſhall forfeit 15. for every profane oath or curſe, every 
other perſon under the degree of a gentleman 25. and ever 
gentleman or perſon of ſuperior rank 54. to the poor of the 

pariſh ; and, on a ſecond conviction, double; and, for ev 

W ſubſequent conviftion, treble the ſum firſt forfeited ; with 
all charges of conviction: and in default of payment ſhall 
be ſent to the houſe of correction for ten days. Any juſtice 
of the peace may convict upon his own hearing, or the 
teſtimony of one witneſs ; and any conſtable or peace offi- 
cer, upon his own hearing, may ſecure any offender and 
carry him before a juſtice, and there convict him. If the 
juſtice omits his duty, he forfeits 5/. and the conſtable 4os. 
And the act is to be read in all pariſh churches, and public 
chapels, the ſunday after every quarter day, on pain of 5/. 
to be levied by warrant from any juſtice. Beſides this pu- 
niſnment for taking God's name in vain in common diſ- 
courſe, it is enacted by ſtatute 3 Jac. I. c. 21. that if in 
any ſtage play, interlude, or ſhew, the name of the holy 
trinity, or any of the perſons therein, be jeſfingly or pro- 


fanely 


(e) Hawk. P. C. 2. (b) x Vent, 193. 2 PIGS. 8 34. 
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fanely uſed, the offender ſhall forfeit 10 l. one e to 
the king, and the other to the informer. 


VI. A s1xTH ſpecies of offences againſt God and religi- 
on, of which our antient books are full, is a crime of which 
one knows not well what account to give. I mean the of- 

. fence of æwitcbcraft, conjuration, inchantment, or ſorcery. 

| _ To deny the poſſibility, nay, actual exiſtence, of witchcraft 
* + © and ſorcery, is at once flatly to contradict the revealed word 
of God, in various paſſages both of the old and new teſta- 
ment: and the thing itſelf is a trutli to which every nation 
in the world hath in its turn borne teſtimony, by either ex- 

amples ſeemingly well atteſted, or probibitory laws, which 
at leaſt ſuppoſe the poſſibility of a commerce with evil ſpirits. 
The civil law puniſhes with death not only the ſorcerers 
themſelves, but alſo thoſe who conſult them (i); imitating 
in the former the expreſs law of God (k), “ thou ſhalt not 
« ſuffer a witch to live.” And our own. laws, both before 
and fince the conqueſt, have been equally penal; ranking 
this crime in the, ſame claſs with hereſy, and condemning 
both to the flames (1). The preſident Monteſquieu (m) 
ranks them alſo Both together, but with a very different 
view : laying it down as an important maxim, that we 
ought to be very circumſpect in the proſecution of magic 
and hereſy ; becauſe the moſt unexceptionable conduR, the 
pureſt morals, and the conſtant practice of every duty in 
life, are not a ſufficient ſecurity againſt the ſuſpicion of 
crimes like theſe. And indeed the ridiculous ſtories that 
are generally told, and the many impoſtures and deluſions 
that have been diſcovered in all ages, are enough to demo- 
liſh, all faith in ſuch a dubious crime; if the contrary eu- 
dence were not alſo extremely ftrong. W herefore it ſeems 
to be the moſt eligible way to conclude, with an ingenious 

writer of our own (n), that in general there has been ſuch 

a thing as witchcraft; though one cannot give credit to 
any particular modern inſtance of it. 
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Ous forefathers were ſtronger believers, when they 
enacted by ſtatute 33 Hen. VIII. c. 8. all witchcraft and 


ſorcery to be felony without benefit of clergy ; and again 
by ſtatute 1 Jac. I. c. 12. that all perſons invoking any evil 


fpirit, or conſulting, covenanting with, entertaining, em- 
ploying, feeding, or rewarding any evil ſpirit : or taking 
up dead bodies from their graves to be uſed in any witch- 
craft, ſorcery, charm, or inchantment; or killing or other- 
wiſe hurting any perſon by ſuch infernal arts ; ſhould be 
| guilty of felony without benefit of clergy, and ſuffer death. 
And, if any perſon ſhould attempt by ſorcery to diſcover 
hidden treaſure, or to reſtore ſtolen goods, or to provoke A 
unlawful love, or to hurt any man or beaſt, though the 
ſame were not effected, he or ſhe ſhould ſuffer impriſon- 
ment and pillory for the firſt offence, and death for the ſe- 
cona, Theſe acts continued in force till lately, to the ter- 
ror of all antient females in the kingdom: and many poor 
wretches were ſacrificed thereby to the prejudice of their 
neighbours, and their own illufions ; not a few having, by 
W lome means or other, confeſſed the fact at the gallows. # 
| But all executions for this dubious crime are now at an end; 
our legiſlature having at length followed the wiſe example 
of Louis XIV. in France, who thought proper by an edit 
to reſtrain the tribunals of juſtice from receiving informa- 
tions of witchcraft (o). And accordingly it is with us en- 
acted by ſtatute 9 Geo. II. c. 5. that no proſecution ſhall 
for the future be carried on againſt any perſon for conjura- 
tion, witeheraft, forcery, or inchantment. But the miſde- 
meſnor of perſons pretending to uſe witchcraft, tell for- 
tunes, or diſcover ſtolen goods by ſkill in the occult ſeien- 
ces, is ſtill deſervedly puniſhed with a year's or 
ment, and ſtanding four times in the pillory. 
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VIE. A SEVENTH ſpecies of ifenders i in this das are 
all religious tmpoflors : ſuch as falſely pretend an extraordi- 
* 


8 


(o) Voltaire Sect, Louis wiv. ch. 29. Mod. Univ. _ 
Xv. 216, Yet Vouglans {de drcit crimgnel, 352.489.) itt 


rec Fra up ſorcery 110 witchcraft among the crimes unable 
in rance, 
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nary commiſſion from heaven; or terrify and abvſe the 
people with falſe denunciations of judgments. Theſe, a; Wi 
tending to ſubvert all religion, by bringing it into ridicule 
and contempt, are puniſhable by the temporal courts with | 
fine, impriſonment, and infamous corporal puniſhment (p). 


VIII. SIMON, or the corrupt preſentation of any one 
to an eccleſiaſtical benefice for gift or reward, is alſo to be 
conſidered as an offence againſt religion ; as well by reaſon 
of the ſacredneſs of the charge which is thus profanely 
bought and fold, as becauſe it is always attended with PY 
jury in the perſon preſented (q). The ſtatute 31 Eliz. c. 6, 
(which, ſo far as it relates to the forfeiture of the right of 
| preſentation, was conſidered in a former book (r) enacts, that 
if any patron, for money or any other corrupt conſideration 28 | 
or promiſe, directly or indirectly given, ſhall preſent, admit, 5 
inſtitute, induct, inſtall, or collate any perſon to an eccleſi- 
aſtical benefice or dignity, both the giver and taker ſhall 
| forfeit two years value of the benefice or dignity ; one moi- 
ety to the king, and the other to any one who will ſue for 
the ſame. If perſons alſo corruptly reſign or exchange 
their benefices, both the giver and taker ſhall in like man- 
ner forfeit double the value of the money or other corrupt 
conſideration. And perſons who ſhall corruptly ordain or 
licenſe any miniſter, or procure him to be ordained or licen- 
ſed (which is the true idea of ſimony) ſhall incur a like 
forfeiture of forty pounds; and the minifter himfelf of ten 
pounds, beſides an incapacity to hold any eccleſiaſtical pre- 
ferment for ſeven years afterwards. Corrupt elections and 
reſignations in colleges, hoſpitals, and other eleemoſynary 
corporations, are alſo publiſhed by the ſame ſtatute with 
forfeiture of the double value, vacating the place or office, 
and a devolution of the right of election for that turn to 


the crown. 


IX. PROFA- 


{p) 1 Hawk. P.C.7. (q) 3 l. ft. 156. 
er] Sce Vel. II pag. 279. 6 
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W 1x. PROFANATION of thelord's day, or ſabbath-break- 
£ 2g, is a ninth offence againſt God and religion, puniſhed 
5 yy the municipal laws of England. For, beſides the noto- 
ous indecency and ſcandal, of permitting any ſecular buſi-- 
ess to be publicly tranſacted on that day, in a country pro- 
emog chriſtianity, and the corruption of morals which 


e 
3 ſually follows its profanation, the keeping one day in ſe- 
en holy, as a time of relaxation and refreſhment as well 
J for public worſhip, is of admirable ſervice to a ſtate, 
onſidered merely as a civil inſtitution. It humanizes by 


5 the help of converſation and fociety the manners of the 
over claſſes : which would otherwiſe degenerate into a ſor- 
* lid ferocity and ſavage ſeifiſhneſs of ſpirit : it enables the 
aduſtrious workman to purſue his occupation in the enſu- 
g week with health and chearfulineſs : it imprints on the 
Vinds of the people that ſenſe of their duty to God, fo ne- 
eiſſiry to make them good citizens; but which yet would 
e worn out and defaced by an unremitted continuance of 
abour, without any ſtated times of recalling them to the 
'orſhip of their maker. And therefore the laws of king 
WAthelſtan (s) forbad all merchandizing on the lord's day, 
Winder very ſevere penalties. And by the ſtatute 27 Hen. 
WI. c. 5. no fair or market ſhall be held on the principal 
iſtivals, good friday, or any ſunday (except the four ſun- 
Hays in harveſt) on pain of forfeiting the goods expoſed to 
ale. And ſince, by the ſtatute 1 Car. I. c. 1. no perſons 
hall aſſemble, out of their own pariſhes, for any ſport 
hatſoever upon this day; nor, in their pariſhes ſhall uſe 
any bull or bear baiting, interludes, plays, or other un/awv- 
l exerciſes, or paſtimes; on pain that every offender ſhall 
Pay 36. 44. to the poor. This ſtatute does not prohibit, 
ut rather impliedly allows, any innocent recreation or a- 
muſement, within their reſpective pariſhes, even on the 
lord's day, after divine ſervice is over. But by ſtatute 29 
Car, II. c. 7. no perſon is allowed to work on the lord's day, 
or uſe any boat or barge, or expoſe any goods to ſale; ex- 
cept meat in public houſes, milk at certain hours, and works 
| of 


„ 
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of neceſſity or charity, on forfeiture of 57, Nor ſhall any 
drover, carrier, or tlie like, travel upon that day, under 
pain of twenty ſhillings. | : 


X. DRUNKENNESS is alſo puniſhed Th BAER 


c. 5. with the forfeiture of 5s; or the ſitting ſix hours in WM 


the ſtocks : by which time the ſtatute preſumes the offen- 
der will have regained his ſenſes, and not be liable to do miſ- Wi 
chief to his neighbours, And there are many wholeſome il 
ſtatutes, by way of prevention chiefly paſſed in the ſame 
reign of king James I, which regulate the licenſing of ale- WW 
houſes, and puniſh perſons found tippling therein; or the 

| maſters of ſuch houſes permitting them. ; 


XI. THE laſt alfince which I ſhall mention, more imme- 
diately againſt religion and morality, and cognizable by the 
temporal courts, is that of open and notorious /exudneſs : ei. 
ther by frequenting houſes of ill fame, which is an indit- al 
able offence (t); or by ſome groſsly ſcandalous and public Wl 
indecency, for which the puniſhment is by fine and impri- WW 
ſonment (u). In the year 1650, when the ruling power 
found it for their intereſt to put on the ſemblance of a very 


extraordinary ſtrictneſs and purity of morals, not only incelt 


and wilful adultery were made capital crimes ; but alſo th: 
repeated act of keeping a brothel, or committing fornica 
tion, were (upon a ſecond conviction) made felony without 
benefit of clergy (w). But at the reſtoration, when men 
from an abhorrence of the hypocriſy of the late times 
fell into a contrary extreme, of licentiouſneſs, it was not 
thought proper to renew a law of ſuch unfaſhionabk 
rigour. And theſe offences have been ever ſince left to 
the feeble coercion of the ſpiritual court, according to 
the rules of the canon law; a law which has treated 
the offence of incontinence, nay even adultery itſelf, 
with a great degree of tenderneſs and lenity ; owing by | 
haps to the celibacy of its firſt compilers. The tempor) 


courts 


(t) Perh. 208. (u) 1 Siderf. 168. (W) Scobell. 121, 
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courts therefore takes no cognizance of the crime of adul- 
tery, otherwiſe than as a private injury (x), 


Bur, before we quit this ſubject, we muſt take notice 
of the temporal puniſhment for having baftard children, 
conſidered in a criminal light; for with regard to the main- 
tenance of ſuch illegitimate offspring, which is a civil con- 
cern, we have formerly ſpoken at large (y). By the ſtatute 
18 Eliz, c. 3. two juſtices may take order for the puniſh- 
ment of the mother and reputed father; but what that pu- 


4 niſhment ſhall be, is not therein aſcertained though the 


contemporary expoſition was, that a corporal puniſhment 
was intended (z). By ſtatute 7 Jac. I. c. 4. a ſpecific pu- 
niſhment (viz. commitment to the houſe of correction) i is 
inflifted on the woman only, But in both caſes, it ſeems 
that the penalty can only be inflicted, if the baſtard be- 


2 comes chargeable to the Pariſh : for otherwiſe the very 
maintenance of the child is conſidered as a degree of pu- 
nichment. By the laſt mentioned ſtatute the juſtices may 


commit the mother to the houſe of correction, there to be 


puniſhed and ſet on work for one year; and in caſe of a 
We {cond offence, till ſhe find WELLS never to offend again, 


(x) See Vol, III. pag. 139. See Vel. l. pg 180 
(2) Dalt. juſt, ch. 11. 80 | (y) pag. 45 
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CRATTER THE FIFTH, 


Or OFFENCES AGAINST THE LAW 
oF NATIONS. | 


* 


CCORDING to the method marked out in the 
preceding chapter, we are next to conſider the of- 
fences more immediately repugnant to that univerſal Jaw of 
ſociety, which regulates the mutual intercourſe between one 
ſtate and another; thoſe, I mean, which are particular] 
animadyerted on, as tuch, by the Engliſh law. 


THe law of nations is a ſyſtem of rules, deducible by 
natural reaſon, and eſtabliſhed by univerſal conſent among 
the civilized inhabitants of the world (a); in order to de- 
cide all diſputes, to regulate all ceremonies and civilities, and 
to inlure the obſervance of juſtice and good faith, in that 
intercourſe which muſt frequently oc r between two c 
more independent ſtates, and the individuals belonging t0 
each (b). This general law is founded upon this principle, 
that different nations ought in time of peace to do one ano- 
ther all the good they can; and, in time of war, as little 
harm as poſſible, without prejudice to their own real in- 
tereſts (c). And, as none of theſe ſtates will allow a ſupe- 
riority in the other, therefore neither can dictate or pit 
ſcribe the rules of this law to the reſt; but ſuch rules mul 

1 | | neceſſarily 

. 1. 9. (b) See Vol. I. pag. 43. 

(e) Sp. L. b. 1. c. 3. 
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eſſarily reſult from thoſe principles of natural juſtice, in 


on mutual compacts or treaties between the reſpective 
Wmmunitics; in the conſtruction of which there is alſo no 
ge to reſort to, but the law of nature and reaſon, being 
only one in which all the contracting parties are equally 
. and to which _ are equatly ſubject. 


Wr: arbitrary ſtates this Jaw, wherever it contradicts or is 
provided for by the municipal law of the country, is 


a power can introduce a new law, or ſuſpend the execu- 
Wn of the old, therefore the law of nations (wherever any 
Wc tion ariſes which is properly the object of its juriſdicti- 
WWD) is here adopted in its full extent by the common law, 
is held to be a part of the law of the land. And thoſe 
of parliament, which have from time. to time been 
de to enforce this univerſal law, or to facilitate the exe- 
jon of its deciſions, are not to be conſidered as introduc- 


damental conſtitutions cf the kingdom; without which 


Wrcantile queſtions, ſuch as bills of exchange and the like; 
all marine cauſes, relating to freight, average, demur- 
We, inſurances, bottomry, and others of a ſimilar natwe z 


Ins, is regularly and conſtantly adhered to. So too in all 
Wputes relating to Prizes, to ſhipwrecks, to hoſtages, and 
ſom bills, there is no other rule of deciſion but this great 
verſal law, collected from hiſtory and uſage, and ſuch 


ters of all nations and languages as are generally ap- 
oved and allowed of. 


Bur, though in civil tranſactions and queſtions of pro- 
rty between the ſubjects of different ſtates, the law of 
tions has much ſcope and extent, as adopted by the law 


x England; yet the preſent branch of our inquiries will 
if ll within a narrow compaſs, as offences againſt the law 
ily of 


(d) See Vol. I, pag. 273. 
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dich all the learned: of every nation agree: or they depend 


: forced by the royal power: but ſince in England no 


: e of any new rule, but merely as declaratory of the old 


nuſt ceaſe to be a part of the civilized world. Thus in 


 law-merchant (d), which is a branch of the law of na- 
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of nations can rarely be the object of the criminal law ii 
any particular ſtate. For offences againſt this law are pri 
cipally incident to whole ſtates or nations: in which ci 
recourſe can only be had to war; which is an appeal to tl 
God of hoſts, to puniſh ſuch infractions of public faith, af 
are committed by one independent people againſt another 
neither ſtate having any ſuperior juriſdiction to reſort ii 
upon earth for juſtice, But where the individuals of ai 
ſtate violate this general law, it is then the intereſt as wii 
as duty of the government under which they live, to a 
madvert upon them with a becoming ſeverity, that ti m 
peace of the world may be maintained. For in vain wou 
nations in their collective capacity obſerve theſe univ 
rules, if private ſubje&s were at liberty to break them il 
their own diſcretion, and involve the two Rates in a wall 
It is therefore incumbent upon the nation injured, firll 
demand ſatis faction and juſtice to be done on the offenda 
by the ſtate to which he belongs; and, if that be refuiil 
or neglected, the ſovereign then avows himſelf an ace 
plice or abettor of his ſubjects crime, and draws vpon ll 
community the calamities of foreign war, 5 
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THe principal offences againſt the law of nations, u 
madverted on as ſuch by the municipal Jaws of Eng 
are of three kinds; 1. Violation of ſafe- conducts; 3. 
fringement of the rights of embaſſadors; and, 3. Pirac 


I. As to the firſt, violation of ſaſe-conducis or faſ, il 
expreſsly granted by the king or his embaſſadors (e) toti 
ſubjects of a foreign power in time of mutual war; 6 
committing acts of hoſtility againſt ſuch as are in ami 
league, or truce with us, who are here under a general in 

plied ſafe- conduct; theſe are breaches of the public faith 
without the preſervation of which there can be no ini 
courſe or commerce between one nation and another: Wk 
ſuch offences may, according to the writers upon the laws 


nations, be a juſt ground of a national war; ſince it is 
5 i 


(e) See Vol. I. pag. 260. 
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the power of the foreign prince to cauſe juſtice to be 
e to his ſubjects by the very individual delinquent, but 
muſt require it of the whole community. And as du- 
g the continuance of any ſafe- conduct, either expreſs or 
| : plied, the foreigner 1 is under the protection of the King 
te law ; and, more eſpecially, as it is one of the arti- 
of magna cbarta (f), that foreign merchants ſhall be en- 
ed to ſafe - conduct and ſecurity throughout the kingdom; 
e is no queſtion but that any violation of either the per- 
or property of ſuch foreigner may be puniſhed by in- 
tment in the name of the king, whoſe hononr is more 
3 engaged in fupporting his own ſafe- conduct. 
d, when this malieious rapacity was not confined to pri- 
1 individuals but broke out into general hoſtilities, by 
wal tatute 2 Hen. V. ſt. 1. c. 6. breaking of truce and ſafe 
aducts, or abetting and receiving the truce-breakers, 
(in affirmance and ſupport of the law of nations) de- 
red to be high treaſon againſt the crown and dignity of 
king; and conſervators of truce and ſafe-conducts were 
ointed in every port, and impowered to hear and de- 
vine ſuch treaſons (when committed at ſea) according 
ble antient marine law then practiſed in the admiral's 
rt: and, together with two men learned in the law of 
hand, to hear and determine according to that law the 
„ Ee treaſons, when committed within the body of any 
ac, nty. Which ſtatute, ſo far as it made theſe offences a- 
Pont to treaſon, was ſuſpended by 14 Hen. VI. c. 8. and 
a ealed by 20 Hen. VI. c. 11. but revived: by 29 Hen. VI. 
tou. which gave the ſame powers to the lord chancellor, 
„ iated with either of the chief juſtices, as belonged to 
umith conſervators of truce and their aſſeſſors; and enacted 


al i t; notwithſtanding the party be convicted of treaſon, 


injured ſtranger ſhould have reſtitution out of his effects, 
inte or to any claim of the crown. And it is farther enacx - 
u by the ſtatute 31 Hen. VI. c. 4. that if any of of the king's 
las 08S eQts attempt or offend, upon the ſea, or in any port 
thin the king's obeyſance, againit any ſtranger in amity, 
gue, or truce, or under ſafe- conduct; and eſpecially by 
— 


(f ye Her, III. c. 30. S:e Vol. I. pag. 259, &c, 
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attaching his per ſon, or ſpoiling him, or robbing him of 
goods; the lord chancellor, with any of the juſtices of i 
ther the king's bench or common pleas, may cauſe fi 
reſtitution and amends to be made to the party injured, 5 


Ir is to be obſerved, that the fulpendiog: and repeali 2 
acts of 14 and 20 Hen. VI, and alſo the reviving act of 
Hen. VI, were only temporary; ſo that it ſhould ſcem lil 
after the expiration of them all, the ſtatute 2 Hen. V. a 3 
tinued in full force: but yet it is conſidered as extind i 
the ſtatute 14 Edw. IV. c. 4. which revives and contin 
all ſtatutes and ordinances, made before the acceſſion of i 33 
houſe of York, againſt breakers of amities, truces, leagulf I 
and ſafe-conduRs, with an expreſs exception to the ſtatuſ 
of 2 Hen. V. But (however that may be) I apprehend 
was finally repealed by the general ſtatutes of Edward Wn 
and queen Mary, for aboliſhing new-created treaſouWi 
though fir Matthew Hale ſeems to queſtion it as to tri 
ſons committed on the ſea (g). But certainly the ſta 
of 31 Hen. VI. remains in full force to this day. 


II. As to the rights of embaſadors, which are alſo ei 
bliſhed by the law.of nations, and are therefore matt 
univerſal concern, they have formerly been treated of 
large (h). It may here be ſufficient to remark, thai 
common law of England recognizes them in their full 
tent, by immediately ſtopping all legal proceſs, ſueds 5 
through the i ignorance or raſnneſs of individuals, whichw 
intrench upon the immunities of a foreign miniſter ora 
of his train. And, the more effectually to enforce thei 
of nations in this reſpect, when violated through wanted 
or inſolence, it is declared by the ſtatute 7 Ann, c 12.6 
all proceſs whereby the perſon of any embaſſador, or fi 
domeftic or domeſtic ſervant, may be arreſted, or his gu 
diſtrained or ſeiſed, ſhall be utterly null and void; and i 
all perſons proſecuting, ſoliciting, or executing ſuch proc 
being convicted by confeſſion or the oath of one * 


(g) 1 Hal. P. C. 267. (b) See Vol. I, pag. 253 
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core the lord chancellor, and the chief juſtices, or any 
"IS: wo of them, ſhall be deemed violators of the laws of na- 
ons, and diſturbers of the public repoſe ; and ſhall ſuffer 
Such penalties and corporal puniſhment as the ſaid. judges, 
Wor any two of them, ſhall think fit (i). Thus, in caſes of 
W-xtraordinary outrage, for which the law hath provided no 
pci penalty, the legiſlature - hath intruſted to the three 
5 wincipal judges of the kingdom an unlimited power of 
"= proportioning the punithment to the crime. 


HII. LASTLY, the crime of piracy, or robbery and de- 
ecdation upon the high ſeas, is an offence againſt the uni- 
crſal law of ſociety: a pirate being, according to fir Ed- 
ard Coke (k), beftis bumani generis. As therefore he 
as renounced all the benefits of ſociety and government, 
nd has reduced himſelf afreſh to the ſavage ſtate of nature, 
Dy declaring war againſt all mankind, all mankind; muſt 
eclare war againſt him: ſo that every community hath a 
b- ight, by the rule of ſelf-defence, to inflit that puniſh- 
eent upon him, which every indiyidual would in a ſtate 
f of nature have been otherwiſe entitled to do, for 2 inva- 
on of his perſon or e ne ? 277081 | 


Br the antient common Jaw, piracy, if committed by : a 
object, was held to be a ſpecies of treaſon, being contrary _ 
V bis natural allegiance; and by an alien to be felony only: 
Nit now, ſince the ſtatute of treaſons, 25 Edw. III. c. 2. it 
"Ss h<1d to be only felony in a ſubject (I). Formerly it was 
13 ly cognizable by the admiralty courts, which proceed by 
e rules of the civil law (m). But, it being inconſiſtent 
vith the liberties of the nation, that any man's life ſhould 
1 taken away, unleſs by the judgment of his peers, or the 
„ enmon law of the land, the ſtatute 28 Hen. VIII. 15g. 
ltabliſhed.a new juriſdiction for this purpoſe, which pro- 
eeds according to the courſe of the common 1905 * 8 
uch 1 we ſhall 557 more nn toit ; od 5 


FE 


(1) See the occafion of making this ſtatute; Vol. I. pag. 288 
(5) 3 Iolt, 133, (1) Lid. ) 1 Hawk. P C. 98. 
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Tus effenceef | piracy, by common 1 eanfs is in com- 
mitting thoſe acts of robbery and depredation upon the 
high ſeas, which, if committed upon land, would have a. 
mounted to felony there (n). But, by ſtatute, ſome other 
offences are made piracy alſo: as, by ſtatute 11 & 12 W. 
III. c. 7. if any natural born ſubject commits any act of 
hoſtility upon the high ſeas, againſt others of his majeſty's 
ſubjects, under colour of a commiſſion from any foreign 1} 
power ; this, though it would only be an act of war in an 
alien, ſhall be conſtrued piracy in a ſubject. And farther, Wl 
any commander, or other ſeafaring perſon, - betraying his 
truſt, and running away with any ſhip, boat, ordnance, am- 
munition, or goods; or yielding them up voluntarily to a 
pirate; or conſpiring to do theſe acts; or any perſon con- 
fining the commander of a veſſel, to hinder him from fight- 
ing in defence of his ſhip, or to cauſe a revolt on board; 
ſhall, for each of theſe offences, be adjudged a pirate, fe. 
lon, and robber, and ſhall ſuffer death, whether he be prin- 7 
cipal or acceſſory. By the ſtatute 8 Geo. I. c. a4. the 
trading with known pirates, or furniſhing them with fore i 
or ammunition, or fitting out any veſſel for that purpoſe 5 
or in any wiſe conſulting, combining, confederating, a 
correſponding with chem; or the forcibly boarding any f 
merchant veſſel, though without ſeiſing or carrying her of 
and deſtroying or throwing any of the goods overboard; 
mall be deemed piracy :' and all acceſſories to piracy, ar 
declared to be principal pirates; and felons without benefit 
of clergy. By the fame ſtatutes alſo, (to encourage te 
defence of merchant veſlels againſt pirates) the commander i 
or ſeamen wounded, and the widows: of fach ſeamen az 
are fla, in any piratical engagement, ſhall- be entitled to I 
bounty, to be divided among them, not exceeding one 
fiftieth part of the value of the cargo on board; and ſuch 
wounded. ſeamen ſhall be entitled to the penſion of Green. 
wich hoſpital; which no other ſeamen are, except on 
ſuch as have ſerved in a ſhip of war. And if the com 
mander ſhall behave cowardly, by not defending the * 


(n) 1 Hawk. P. c. too. 
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if ſhe carries guns or arms, or ſhall diſcharge the mariners 
from fighting, ſo that the ſhip falls into the hands of pi- 
rates, ſuch commander ſhall forfeit all his Wages, and ſuf- 
fer ſix months impriſonment. | 


Tus are the principal 85 in n which the ſtatute law 
of England interpoſes, to aid and enforce the law of nati- 
ons, as a part of the common law; by inflicting an ade- 
quate puniſhment upon offences againſt that univerſal law, 
committed by private perſons. We ſhall -proceed in the 
next chapter to conſider offences, which more immediately 


affect the ſovereign executive power of our own particular 


ſtate, or the king and government; which ſpecies of 
crimes branches itſelf into a much larger extent, than ei- 


| ther of thoſe of which we yon "_ treated. 
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HE third general diviſion of ' crimes conſiſts of ſuch, 
as more eſpecially affect the ſupreme executive pow. 


er, or the king and his government; which amount either 
to a total renunciation of that allegiance, or at the leaſt to 


a criminal negle& of that duty, which is due from every 


ſubject to his ſovereign. In a former part of theſe com. 
mentaries (a) we had occaſion to mention the nature of al- 
legiance, as the tie or /igamen which binds every ſubject to 
be true and faithful to his ſovereign liege lord the king, in 
return for that protection which is afforded him; and truth 
and faith to bear of life and limb, and earthly honour ; and 
not to know or hear of any ill intended him, without de- 
fending him therefrom. And this allegiance, we may r- 
member, was diſtinguiſhed into two ſorts or ſpecies ; the 
one natural and perpetual, which is inherent only in ns 
tives of the king's dominions ; the other local and tempo: 
rary, which is incident to aliens alſo. Every offence there 
fore more immediately affecting the royal perſon, his crous 
or dignity, is in ſome degree a breach of this duty of al 
legiance, whether natural and innate, or local and acquir 
ed by reſidence : and theſe may be diſtinguiſhed in fou 
kinds; 1. Treaſon. 2. Felonies injuricus to the kings 
prerogative. 3. Praemunire. 4. Other miſpriſions and 
ntempts, Of which crimes the firſt and principal is that 
of treaſon, | 

TREASON, 
(a) Bock I. ch. 10, = 
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TREASON, froditio, in its very name (which is bor- 
rowed from the French) imports a betraying, treachery, or 

breach of faith. It therefore happens only between allies, 
W faith the mirror (b): for treaſon is indeed a general appel- 
nation, made uſe of by the law, to denote not only offences 
againſt the king and government, but alſo that accumula- 
tion of guilt which ariſes whenever a ſuperior repoſes a 
confidence in a ſubje& or inferior, between hom and 
himſelf there ſubſiſts a natural, a civil, or even a ſpiritual 
relation; and the inferior ſo abuſes that confidence, ſo for- 
gets the obligations of duty, ſubjection, and allegiance, as - 
0 deſtroy the life of any ſuch ſuperior or lord. This is 


looked upon as proceeding from the ſame principle of 
= trcachery in private life, as would have urged him who har- 


bours it to have conſpired in public againſt his liege lord 
and ſovereign : and therefore for a wife to kill her lord or 
huſband, a ſervant his lord or maſter, and an eccleſiaſtic his 
lord or ordinary ; theſe, being breaches of the lower alle- 
glance, of private and domeſtic faith, are denominated pete 
treaſons. But when diſloyalty ſo rears its creſt, as to at- 
tack even majeſty itſelf, it is called by way of eminent diſ- 
tinction high treaſon, alta proditio ; being equivalent to the 


crimen lacſae majeflatis of the Romans, as Glanvil (c) 
denominates it alſo in our Engliſh law. 


As this is the higheſt civil crime, which (conſidered as a 
member of the community) any man can poſſibly commit, 
it ought therefore to be the moſt preciſely aſcertained: For 
if the crime of high treaſon be indetermined, this alone 
(ſays the preſident Monteſquieu) is ſufficient to make any 
government degenerate into arbitrary power (d). And yet, 
by the antient common law, there was a great latitude 
left in the breaſt of the judges, to determine what was 
treaſon, or not ſo : whereby the creatures of- tyrannical 
princes had opportunity to create abundance of conſtructive 
treaſons ; that is, to raiſe, by forced and arbitrary con- 
D 2 ſtructions, 
(o) c. 1 F. 7 e 
00) Sp. . 7. | 
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ſtructions, offences into the crime and puniſhment of tres. 
fon, which never were ſuſpected to be ſuch. Thus the ac. 


eroaching, or attempting to exerciſe, royal power (a very 2 


uncertain charge) was in the 21 Edw. III. held to be trea. 
ſon in a knight of Hertfordſhire, who forcibly affaulted and 
detained one of the king's ſubjeRs till he paid him 90 J. (e). 
a crime, it muſt be owned, well deſerving of puniſhment; 
but which ſeems to be of a. complexion very different from 
that of treaſon. Killing the king's father, or brother, or 


even his meſſenger, has alſo fallen under the ſame denomi. . : 


nation (f). The latter of which is almoſt as tyrannical : 
doctrine as that of the imperial conſtitution of Arcadius 
and Honorius, which determines that any attempts or de- 
ſigns againſt the miniſters of the prince ſhall be treaſon (g). 
But however, to prevent the inconveniences which be 
to ariſe in England from this multitude of conſtructiue 


N 


treaſons, the ſtatute 25 Edw. III. c. 2. was made; which 1255 


defines what offences only for the future ſhould be held to 


be treaſon: in like manner as the lex ulia majeſtatis, 2. . 


mong the Romans, promulged by Auguſtus Caeſar, com- 
prehended all the antient laws, that had before been enacted 
to puniſh tranſgreſſors againſt the ſtate (h). This ſta. 
tute muſt therefore be our text and guide, in order to exa- 
mine into the ſeveral ſpecies of high treaſon. And we ſhall 
find that it comprehends all kinds of high treaſon under 
ſeven diſtinèt branches. 


66 WI EN a man doth compaſs or imagine the death 


& of our lord the king, of our lady his queen, or of ther 


ec eldeſt ſon and heir.” Under this deſcription it is held 
that a queen regnant (ſueh as queen Elizabeth and queen 
Anne) is within the words of the act, being inveſted with 
royal power and entitled to the allegiance of her ſubjects (i): 

but 


(e) 1 Hal. P. C. 80. 

(f) Britt, c. 22. i Hawk. P. C. 34. 8 

(g) Qui de nece virorum illufirium, qui confilits et carn/iftorio 10 
tro interſurt, ſenatorum etiam (vum et ipſi pars cotporis mir: 
ſunt ) vel cujuſl bet poſtremo, qui militat nobiſcum, cog :tawerit: 
(eade m en'm ſeveritate wluntatem ſceleris, qua effeftum, pun i 
jura woiuerunt } ipſe quidlem, 1 pote ma jeſtatis reus, gladio feria- 
tur, bonts ejus omnibus fiſco ate addictis. (Cod. g. 8. g.) 
(h) Gravio. Orig. 1. F. 34. (i) 1 Hal. P. C. 101. 


Ch. 6. Wrones. _ *r 
but the huſband of ſuch a queen is not comprized within 
theſe words, and therefore no treaſon can be committed 
againſt him (k). The king here intended is the king in poſ- 
ſeſſion, without any reſpe to his title: for it is held, that a 
king de facto and not de jure, or in other words an uſurper 
that hath got poſſeſſion of the throne, is a king within the 
meaning of the ſtatute; as there is a temporary allegiance 
due to him, for his adminiſtration of the government, and 
temporary protection of the public: and therefore treaſons 
committed againſt Henry VI. were puniſhed under Edward 
IV, though all the line of Lancaſter had been previouſſy 
declared uſurpers by act of parliament. But the moſt right- 

W ful heir of the crown, or king de jure and not de facto, who 


i hath never had plenary poſſeſſion of the throne, as was the 
f caſe of the houſe of York during the three reigns of the 
bo line of Lancaſter, is not a king within this ſtatute, againſt 


We whom treaſons may be committed (1). And a very ſenſible 
WE writer on the crown-law carries the point of poſſeſſion fo 
far, that he holds (m), that a king out of poſſeſſion is fo far 
from having any right to our allegiance, by any other title 
which he may ſet up againſt the king in being, that we are 
bound by the duty of our allegiance to reſiſt him. A doc--. 
trine which he grounds upon the ſtatute 11 Hen. VII. c. 1. 
which is declaratory of the common law, and pronounces 
all ſubje&s excuſed from any penalty or forfeiture, which 
do aſſiſt and obey a king de fadto. But, in truth, this ſeems 
to be confounding all notions of right and wrong ; and the 
conſequence would be, that when Cromwell had murdered 
| the elder Charles, and uſurped the power (though not the 
name) of king, the people were bound in duty to hinder the 
ſon's reſtoration : and were the king of Poland or Morocco 
ith to invade this kingdom, and by any means to get poſſeſſion 
i): of the crown (a term, by the way, of very looſe and indiſ- 
but tinct ſignification) the ſubje& would be bound by his alle- 
giance to fight for his natural prince to-day, and by the 
lame duty of allegiance to fight againſt him to-morrow, 


it: | i * 
11 (k) 3 Inſt. 1. » Bal. F. C. 10 
rice (1) 3 Inſt. 7. 1 Hal. P. C. 104. 


em) 1 Hawk. P. C. 36. 
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The true diftin&tion fee 
the ſeventh. does by no means command any oppoſition to a. 
king de jure; but excuſes the obedience paid to a king d- 
facto. When therefore a uſurper is in poſſeſſion, the ſub- 
ject is excuſed and juſtified in obeying and giving him aſſiſt. 
ance : otherwiſe, under a uſurpation, no man could be ſafe; 
if the lawful prince had a right to hang him for obedience 
to the powers in being, as the uſurper would certainly do for 
diſobedience, Nay farther, as the maſs of people are im- 
perfect judges of title, of which in all caſes poſſeſſion is 
prima fagie evidence, the law compels no man to yield obe- 
dience to that prince, whoſe right is by want of poſſeſſion 
rendered uncertain and diſputabte, till providence ſhall think 
fit to interpoſe in his favour, and decide the ambiguous 
claim : and therefore, till he is intitled to ſuch allegiance by 
poſſeſſion, no treaſon can be committed againſt him. Laſt- 
ly, a king who has reſigned his crown, ſuch reſignation be- 
ing admitted and ratified in parliament, is according to fir 
Matthew Hale no longer the object of treaſon (n). And the 
ſame reaſon holds, in caſe a king abdicates the government 
or, by actions ſubverſive of the conſtitution, virtually re- 
nounces the authority which he claims by that very conſti- 
tution : ſince, as was formerly obſerved (o), when the fad 
of abdication is once eſtabliſhed ; and determined by the 
proper judges, the conſequence neceſſarily follows, that the 
throne 1s thereby vacant, and he 1s no longer king. 


LET us next ſee, what is a compaſſing or imagining the 
death of the king, c. Theſe are ſynonimous terms; tit 
word compaſs ſignifying the purpoſe or deſign of the mind or 
will (p), and not, as in common ſpeech, the carrying ſuch 
deſign to effect (q). And therefore an accidental ſtroke, 
which may mortally wound the ſovereign, per infortuniun, 


without any traiterous intent, is no treaſon: as was the caſe 
of ih 


op. © Oo! 


1 


(n) 1 Hal. P. C. 104. (o) Vol. I. p. 212. 
([p) By the antient law compaſſing or inter ding the death of 
any man, demonſtrated by ſome evident fact, was cqualiy pen 
as homicide itlelf. (3 Inſt. 5.) | 

(4) 1 Hal. P. C. 107. 
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en Walter Tyrrel, who; — 6 I Wile 
c am Rufus; ſhooting at a hart; the-arrow glaricedagaink 4a 
e, and Kihed cbt kin upon che fpor(r): Bat, as this 

| compaſſing er imagination is an act of the mind; it cannot 
onbyy fall under any judicial cognizance, unleſt it be de- 
5 | A by ſome open, or overt, act. And yet the tyrant” 
bvionyſius is recorded (s) to have executed a ſubject, barely 
br dreaming that he had killed him: which was held for a 
: ſufficient proof, that he had thought thereof in his waking 
WT hours. But ſuch is not the temper of the English law ; and 
W therefore, in this; and the three next ſpecies of treaſon, it 
. neceſſary that there appear an open or overt act of a more 
full and explicit nature, to convict the traitor upon. The 
ſtatute expreſsly requires, that the accuſed “ be thereof 
upon ſuffictent proof attainted of ſome open act by men 
of his own condition.” Thus, to provide weapons or 
ammunition for the pur poſe of killing the king, is held to 
be a palpable overt act of treaſon in imagining his death (t). 
To conſpire to impriſon the king by force, and move to- 
wards it by aſſembling company, is an overt act of com- 
paſſing the king's death (u); for all force, uſed to the per- 
ſon of the king, in its conſequence may tend to his death, 
and is a ſtrong preſumption of ſomething worſe intended 
than the preſent force," by ſuch as have fo far thrown off 
their bounden duty to their ſovereign: it being an old ob- 
ſervation, that there is generally but a ſhort interval be- 
tween the priſons and the graves of princes. There is no 
queſtion alſo, but that taking any meaſures to render ſuch 
treaſonable purpoſes effectual, as aſſembling and conſulting 
on the means to kill A Nan is a een overt act of 
| Men treaſon (w). | 


1 4 


How far mere ae; ſpoken by an individual, and not 
relative to any treaſonable a& or deſign then in agitation, 
ſhall amount to treaſon, has been formerly matter of doubt. 
We have two inſtances, in the reign of Edward the fourth, 
D 4 N of 


(r) 3 Inſt, 6, | 065 Plutarch. in vit. 
(t) 3 Inſt. 12. Fg) (u) 1 Hal. P. C. 109. 
63 — 2 Hawk. P. C. 38. 1 Hal, P. C. 113. 
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of perſons executed for treaſonable EY the onę a citizen 
of London, who ſaid he would make hig ſam heir of the 
crowns. being the ſign of the houſe in which he lived; the, 
other a gentleman, whoſe favourite, buck the king Killed n 5 


hunting, whereupon he wiſhed it, horns and all, in the king's 
belly. Theſe were eſteemed hard caſes : and the chief juſ- 
tice Markham rather choſe to leave his place than aſſent to 


the latter judgment (X). But now it ſeems, clearly to be 
agreed, that, by the common law and the ſtatute of Edward 
HI, words ſpoken amount only to a high mildemeſgor, ; and, 


no treaſon, For they may be ſpoken i in heat, without any 


intention, or be miſtaken, . perverted, or mil remembered 


by the hearers; their meaning depends always on their 
connection with other words, and things; ; they, may ſig- 
nify differently even according to the tone of voice, with 
which they are delivered: and ſometimes ſilence itlelf it $ 
more expreſſive than any: diſcourſe. As therefore there an 
be nothing more equiyocal and ambiguous. than words, it, 
would indeed be unreaſonable to make them amount | to 
high treaſon. And. accordingly i in 4 Car. I. on a reference 
to all the judges, concerning ſome very atrocious words 


ſpoken by one Pyne, they certified to the king, „ that 


e though the words were as wicked as might, be, yet they 
«© were no treaſon :. for, unleſs it be by ſome particular ſtar 
<« tute, no words will be treaſon (v).“ If, the words, be {ct 
down.in writing, it argues more deliberate intention j and 
it has been held that writing is an overt act of treaſon; 
for ſcribere eft agere. But even in this caſe the bare words 


are not the treaſon, but the deliberate act of writing them. 


And ſuch writing, though unpubliſhed, has in ſome arbi- 
trary reigns convicted its author of treaſon : particularly 
in the caſes of one Peacham a clergyman, for treaſona- 
ble paſſages in a ſermon never preached (2): and of Al- 
gernon Sydney, for fome papers found in his cloſet: 
which, had they been plainly relative to, any previous form- 
ed deſign of dethroning or murdering the king, might 
doubtleſs have been properly: read in evidence as overt 


acts 


(x) + Hal. P. C. 15 | (y) Cre. Car. 123. 
(2) Ibid, FT oe . 
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acts of that treaſon, which was ſpecially laid in the indict- 
ment (a). But, being merely ſpeculative, without any in- 
W:cntion (ſo far as appeared) of making any public uſe of 
W them, the convicting the authors of treaſon upon ſuch an 
WT inſufficient foundation has been univerſally diſapproved, 
WPcacham was therefore pardoned : and, though Sidney in- 
(deed was executed, yet it was to the general diſcontent of the 
nation; and his attainder was afterwards reverſed by par- 
lament. There was then no manner of doubt, but that 
me publication of ſuch a treaſonable writing was a ſuffici- 
W cnt overt act of treaſon at the common law (b); though of 
late even that has been queſtioned. 


8 


— 
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2, THE ſecond ſpecies of treafon is, if a man do vio- 
« late the King's companion, or the king's eldeſt daughter 
*« unmarried, or the wife of the king's eldeſt ſon and heir.” 
By the king's companion is meant his wife; and by viola- 
tion is underſtood carnal knowlege, as well without force, 
as with It : and this is high treaſon in both parties, if both 
be conſenting; as ſome of the wives of Henry the eighth 
by fatal experience evinced. The plain intention of this 
law 1s to guard the blood royal from any fuſpicion of baſ- 
tardy, whereby the ſucceſſion to the crown might be ren- 
dered dubious : and therefore, when this reaſon ceaſes, the 
hw ceaſes with it; for to violate a queen or princeſs dowa- 
ger is held to be no treaſon (c) : in like manner as, by the 
feodal law, it was a felony and attended with a forfeiture 
| of the fief, if the vaſal vitiated the wife or daughter of his 
lord (d); but not fo, if he only vitiated his widow (e). 


8 


3. THE third fpecies of treaſon is, © if a man do levy 
* war againſt our lord the king in his realm.” And this 
may be done by taking arms, not only to dethrone the king, 
but under pretence to reform religion, or the laws, or to 
remove evil counſellors, or other grievances whether real 
or pretended (f). For the law does not, neither can it, 
D 5 ; permit 


(a) Foſter, 198. (b) 1 Hal. P. C. 118. 1 Hawk. P. C. 38. 
(e) 3 Inſt, 9. (d) Feud, I. 1. f. 8 | 
(<) bid, t. 2 1. (f) 1 Hawk. P. C. 37. 
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permit any private man, or ſet of men, to interfere forcibly 
in matters of ſuch high importance; efpecially as it has 
eftabliſhed a ſufficient power, for theſe purpoſes, in the high Mi 
court of parliament : neither does the conſtitution juſtify T 
any private or particular reſiſtance for private or particular 
grievances ; though in cafes of national oppreſſion the na- 
tion has very juſtifiably riſen as one man, to vindicate the 
original contract ſubſiſting between the king and his people. 
To reſiſt the king's forces by defending a caſtle againſt 
them, is a levying of war: and ſo is an inſurrection with 
an avowed defign to pull down all ineloſures, all brothels, 
and the like ; the univerſality of the deſign making it a re- 
bellion againſt the ſtate, an uſurpation of the powers of go- 
vernment, and an inſolent invaſion of the king's authori- 
ty (g). But a tumult with a view to pull down a particu- 
lar houſe, or lay open a particular incloſure, amounts at 
moſt to a riot; this being no general defiance of public go- 
vernment. So, if two ſubjects quarrel and levy war againſt 
each.other, (in that ſpirit of private war, which prevailed 
all over Europe (h) in the early feodal times) it is only a 
great riot and contempt, and no treaſon. Thus it happen- 
ed between the earls of Hereford and Gloceſter in 20 Edv. 


I. who raifed cach a little army, and committed outrages 
upon each other lands, burning houſes, attended with the 


loſs of many lives : yet this was held to be no high treaſon, 
but only a great miſdemeſnor (j). A bare conſpiracy to 
levy war docs not amout 'to this ſpecies of treaſon ; but 
(if particularly pointed at the perſon of the king or his ge. 
vernment) it falls within the firſt, of compaſſing or imagin- 
ing the king's death (i). 


4. *© IF a man be adherent to the king's enemies in his 
ec realm, giving to them aid and comfort in the realm, or 
cc elſewhere,” he is alſo declared guilty of high treaſon. 
This muſt likewiſe be proved by ſome overt act, as by gv- 
ing them intelligence, by ſending them proviſions, by 1 
ling them arms, by weicheroufly ſurrendering a fortreſs, c 

the 
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(s) „ (h) Robertſon Ch». V. i. 48 286. 
(5) al. P. C. 338. (i) z lad. 9 Fade, 21% 
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83 
the like (k). By enemies are here underſtood the ſubjects 
of foreign powers with whom we are at open war. As to 


1] foreign pirates of robbers, who may happen to invade our 


coaſts, without any open hoſtilities between their nation and 
our own, and without any commiſſion; from any prince or 


date at enmity with the crown of Great Britain, the giving 


them any aſſiſtance is alſo clearly treaſon ; either in the 
light of adhering to the public enemies of the king and 
kingdom (I), or elſe in that of levying war againſt his ma- 
jeſty. And, moſt indiſputably, the ſame acts of adherence 
or aid, which (when applied to foreign enemies) will con- 
ſtitute treaſon under this branch of the ſtatute, will (when 
afforded to our own. fellow-ſubje&ts in actual rebelhon at 
home) amount to high treaſon 3 under the deſcription of 
levying war againſt the king (m). But to relieve a rebel, 
fled out of the kingdom, is no treaſon ; for the ſtatute is 
taken ſtrictly, and a rebel is not an enemy; an enemy being 
always the ſubje& of ſome foreign prince, and one who 
owes no allegiance to the crown of England (n). And if a 
perſon be under circumſtances of actual force and con- 
ſtraint, through a well-grounded apprehenſion of injury to 
his life or perſon, this fear or compulſion will excuſe his 
even joining with either rebels or enemies in the kingdom, 


| provided he leaves them whenever he hath a fafe oppor- 


tunity (0). 


&, & Ir a man counterfeit the king's great or privy ſeal,” 
this is alſo high treaſon. But if a man takes wax bearing 
the impreſſion of the great ſeal off from one patent, and 
fixes it to another, this is held to be only an abuſe of the 
ſeal, and not a counterfeiting of it ; as was the caſe of a 


| certain chaplain, who in ſuch manner framed a diſpenſa- 


tion for non-reſidence. But the knaviſh artifice of a lawyer 
much exceeded this of the divine. One of the clerks in 


chancery glewed together two pieces of parchment ; on the 
uppermoſt of which he wrote a patent, to which he regu- 


larly obtained the great ſeal, , the label going through 
both the ſkins. He they diſſolved the cement; and 
faking 


(kJ"3 Inſt. ro, (1) Foler. 219. (n) J. 216. 
r) 1 Hawk, P. C. 38. (o) F. ter. 216, 
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tiling off the written patent, on the blank ſkin wrote 
fret patent, of a different import from the former, and 


PuUdliſhet? it as true This was held no counterfeiting of 


the great ſtal, but only à great miſpriſion; and fir Ed. 


ward Coke (p) mentions it with n CPR, _ bow 


party was living ar that day. 


ed 


12 4 


6. Tur ſixth ſpeeles of weaſon anke this wei, | 
cc if a' man counterfeit the king's money; and if à man 
« bring falſe money into the realm counterfeit to the nio- 
% ney of England, knowing the money to be falſe:· As 
to the fitfk branch, counterfeiting the! king's money; this 
is treafon whether the falſe money be uttered in payment 
of not. Alſo if the king's o minters alter the ſtandard 
or alloy eſtabliſhed by law, it is treaſon. But gold and 
ſilver money only are held to be within this ſtatute (d). 
Wich regard likewiſe to the ſecond branch, importing foreign 
counterfeit money, in order to utter it here; it is held that 
uttering it witliout importing it, is not within the ren 0005 
But of chis we'ſhall Preſenthy thy m . 


* Tas laſt ſpecies 75 treaſon, aſcertained, 4 this . 

© if a mum flay the chancellor, treaſurer, or the king's 
- « juſtices of the one bench or the other, juſtices in eyre, 
« or juſtices of aſſize, and all other juſtices aſſigned to hear 
“ and determine, being in their places doing their offices,” 
Theſe high magiſtrates, as they repreſent the King's mai. 
ty during the exceution of their offices, are therefore for the 
time equally regarded by the law, But this ſtatute extends 


only to the actual killing of them, and not to wounding, or 


a bare attempt to kill then}: It extends alſo only to the offi- 
ces therein ſpecified ; and therefore the barons' of the' ex- 
ehequer, as ſuch, are not within the EET ot 11 


kit | --q | ; FF 


Tus careful was he legiſlature, in the reign of 20 


vare the third, to ſpecity and reduce to 3 certainty the 
| vague 


(p) 3 I: 16, (q) 1 Hav k. P. C. 42, 
0 Jbid. 43. e Hl, P. C. 238 
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vague notions of treaſon, that had formerly prevailed in our 
courts. But the act does not ſtop here, but goes on. Be- 
« cauſe other like caſts of treaſon may happen in time to 
«© come, which cannot be thought of nor declared at pre- 
« ſent, it is accorded, that if any other caſe ſuppoſed to de 
« treaſon, which i is not above ſpecified, doth happen be- 
« fore any judge; the judge ſhall tarry without going to 
« judgment of the treaſon, till the cauſe be ſhewed and de- 
« clared before the king and his parliament, whether it 
bought to be judged: treaſon, or other felony.” Sir 
. Matthew Hale (t) is very high in his encomiums on the 
great wiſdom and care of the parliament, in thus keeping 
udges within the proper bounds and limits of this act, by 
rot ſuffering them to run out (upon their own opinions) in- 
to conſtructive treaſons, though in caſes that ſeem to them 
to have a like parity of reaſon; but reſerving them to the 
deeiſion of parliament, This is a great ſecurity to the pub- 
lic, the judges, and even this ſaered act itſelf; and leaves a 
weighty memento to judges to be careful, me not overhafty 
in letting in treaſons by conftruftion or interpretation, eſpe- 
cially in new caſes that have not been reſolved and ſettled. 
2. He obſerves, that as the authoritative decifion of theſe 
caſus omift is reſerved to the king and parlmament, the moſt 
regular way to do it is by a new declarative act: and there- 
fore the opinion of any one or of both houſes, though of 
very reſpectable weight, is not that ſolemn declaration re- 
ferred to by this act, as the dune criterion for judging of fu- 
ture trenne 1 | 


Ix conſequence of this power, not indeed originally 
granted by the ſtatute of Edward III, but conſtitutionally 
inherent in every ſubſequent parliament, (which cannot be 
abridged of any rights by the act of a precedent one) the 
legiſlature was extremely liberal in declaring new treaſons 
m the unfortunate reign of king Richard the ſecond : as, 
particularly, the killing of an embaſfador was made ſo; 
which ſeems to be founded upon better reaſon than the 
multitude of other points, that were then ſtrained up to 


tis high offence ; the moſt arbitrary * abſurd of all 
which 


(t) 1 Hal. P. C. 289. 
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which was by the ſtatute 21 Ric. II. c. 3. which made the 
bare purpc ſe and intent of killing or depoſing the king, 


without any overt act to demonſtrate it, high treaſon. And 
yet ſo little effect have over · violent laws to prevent any 
crime, that within two years afterwards this very prince 
| was both depoſed and murdered. And in the firſt, year of 


his ſucceſſor's reign, an act was paſſed (u), reciting. © that 
«© no man knew how he ought to behave himſelf, to do, 
ce ſpeak or ſay, for doubt of ſuch pains of treaſon: and 
ce therefore it was accorded. that in no time to come any 
c, treaſon be judged, otherwiſe than was ordained by the 
cc ſtatute of king Edward the third.“ This at once ſwept 
away the whole load of extravagant treaſons introduced in 
the time of Richard the ſecond. | 


Bur afterwards, between the reign of Henry the fourth 
and queen Mary, and particularly in the bloody reign of 
Henry the eighth, the ſpirit of inventing new and ſtrange 
treaſons was revived ; among which we may reckon the 
offences of clipping money; breaking priſon or reſcue, when 
the priſoner is committed for treaſon ; burning houſes to 
extort money; ſtealing cattle by Welchmen; counterfeit- 
ing foreign coin; wilful ; oiſoning ; execrations againſt the 
king; calling him opprobrious names by public writing; 
counterfeiting the ſign manual or ſignet; refuſing to adjure 
the pope ; deflowering, or marrying without the royal li- 
cence, any of the king's children, ſiſters, aunts, nephews, 
or nieces ; bare ſolicitation of the chaſtity of the queen or 


' princeſs, or advances made by themſelves ; marrying with 


the king, by a woman not a virgin, without preyioully dil- 
covering to him ſuch her unchaſte life ; judging or believing 
(manifeſted by any overt act) the king to have been lau- 
fully married to Anne of Cleve, derogating from the king's 
royal ſtile and title; impugning his ſupremacy; and aſſem- 
bling riotouſly to the number of twelve, and not diſperſing 
upon proclamation : all which new-fangled treaſons were 


totally abrogated by the ſtatute x Mar. e. 1. which once 
more 


Lu] Stat. 1 Hen. IV. c. 10. 
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more reduced all treaſons to the ſtandard of the ſtatute 


25 Edw. III. Since which time, though the legiſlature 
tas been more cautious in creating new offences of this kind 
yet the number 1s very conſiderably increaſed, as We ſhall 
find upon a ſhort review. 


THESE new treaſons, created ſince the ſtatute 1 Mar. c. 
1. and not comprehended under the deſcription of ſtatute 
25 Edw. III, I ſhall comprize under three heads. 1. Such 
as relate to papiſts. 2. Such as relate to falſifying the coin 
or other royal ſignatures. Such as are created for the ſe- 
curity of the proteſtant ſucceſſion in the houſe of Hanover. 


1. THE firſt ſpecies, relating to fapiſts, was conſidered 
in the preceding chapter, among the penalties incurred by 
that branch of non-conformiſts to the national church 3 
wherein we have only to remember that by ſtatute 5 Eliz. 
c. 1. to defend the pope's juriſdiction in this realm is, for 
the firſt time, a heavy miſdemeſnor ; and, if the offence be 
repeated, it is high treaſon. Alſo by ſtatute 27 Eliz. c. 2. 
if any popiſh prieſt, born in the dominions of the crown 
of England, ſhall come over hither from beyond the ſeas ; 
or ſhall tarry here three days without conforming to the 
church; he is guilty of high treaſon. And by ſtatute 
4 Jac. I. c. 4. if any natural born ſubje& be withdrawn from 
his allegiance, and reconciled to the pope or ſee of Rome, 
or any other prince or ſtate, both he and all ſuch as procure 
ſuch reconciliation ſhall incur the guilt of high treaſon. 
Theſe were mentioned under the diviſion before referred 
to, as ſpiritual offences, and I now repeat them as tempo- 
ral ones alſo : the reaſon of diſtinguiſhing theſe overt acts 
of popery from all others, by ſetting the mark of high trea- 
ſon upon them, being certainly on a civil, and not on a re- 
ligious, account. For every popith prieſt of courle renoun- 
ces his allegiance to his temporal ſovereign upon taking 
orders; that being inconſiſtent with his new engagements 
of canonical obedicnce to the pcpe : and the ſame may be 
laid of an obſtinate defence of his authority here, or a for- 
mel reconciliation to the ſee of Rome, which the ſtatute 

conſti ues 
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conſtrues to be a withdrawing from one's natural allegiance 
and therefore, beſides being reconciled “ to the in it 
alfo adds“ or any other prince or ſtate.” | 


2. Wirth onda to treaſons relative to thaie coin or 0 
royal ſi ignatures, we may recollect that the only two offences 
reſpecting the coinage, which are made treaſon by the ſta- 
tute 25 Edw. III. are the actual counterfeiting the gold and 
ſilver coin of this kingdom; or the importing ſuch coun- 
terfeit money with intent to utter it, knowing it to be falſe. 
But theſe not being found ſuffieient to reſtrain the evil prac- 
tices of coiners and falſe moneyers, other ſtatutes have 
been ſince made for that pupoſe. The crime itſelf is made 
a ſpecies of high treaſon; as being a breach of allegiance, 
by infringing the king's prerogative, and aſſuming one of 
the attributes of the ſovereign, to whom alone it belongs 
to ſet the value and denomination of coin made at home, or 
to fix the currency of foreign money: and beſides, as all 
money which bears the ſtamp of the kingdom is ſent into 
the world upon the public faith, as containing metal of a 
particular weight and ſtandard, whoever falſifies this is an 
offender againſt the ſtate, by contributing to render that 
publie faith ſuſpected. And upon the fame reaſons, by a 
law of the emperor Conſtantine (w), falſe coiners were de- 
clared guilty high treaſon, and were condemned to be 
burned alive: as, by the laws of Athens (x), all counter- 
feiters, debaſers, and diminiſhers of the current coin were 
ſubjected to capital puniſhment. However, it muſt be 
owned, that this method of reaſoning is a little overſtrain- 
ed: counterferting or debaſing the coin being uſually prac- 
tiſed, rather for the ſake of private and unlawful lucre, than 
out of any diſaffection to the ſovereign. And therefore 
both this and its kindred ſpecies of treaſon, that of coun- 
terfeiting the ſeals of the crown or other royal ſignatures, 
ſeem better denominated by the later civilians a branch of Heu 
the crimen falji or forgery (in which they are followed 
by Glanvil (y), Bracten (z), and Fleta (a)) than by 


Con- 


(w) C. 9. 24. 2. Col. Tod, de fi'ſa mrneta, I. g. 
pott. Ant. l. 1. e. 26. 60 7 14. 6. Fo 
. 3. i & v (a) J. 1. c. 22. 
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onſtantine and our Edward the third, a ſpecies Sf the cri 
1 lacſas majeftatis or high treaſon. For this confounds 

1 ke diſtinction and proportion of offences; and; by affixing N 
ee fame ideas of guilt upon the man who coins a leaden 


boat and him who aſſaſſinates his ſovereign, takes off from 

lat horror which ought to attend the very mention of the 
me of high treaſon, and makes it more familiar to the 
oject. Before the ſtatute 25 Edw. III. the offence of 
ounterfeiting the coin was held to be only a ſpecies of petit 
eeaſon (b): but ſubſequent acts in their new: extenſions of 
oe offence have followed the example of that, and have 
ade it equally high treaſon as an endeavour to ſubvert the 
rernment, thought x not quite equal in its puniſhment... 


In conſequence of the ie thus adopted; ; the ſtatute 
Mar. c. 1. having at one blow repealed all intermediate 
eaſons created ſince the 25 Edw. III. it was thought ex- 
edient by ſtatute 1 Mar. ſt. 2. c. 6. to revive two ſpecies 
bereof; viz. 1. That if any perſon falſely forge or coun- 
reit any ſuch kind of coin of gold or ſilver, as is not the 
ooper coin of this realm, but ſhall be current within this 
Wcalm by conſent of the crown; or, 2. ſhall falſely forge or 
Wc ounterfeit the ſign manual, privy ſignet, or privy ſeal; ſuch 
ffences ſhall be deemed high treaſon. And by ſtatute 1 & 
P. & M. c. 11. if any perſons do bring into this realm 
och falſe or counterfeit foreign money, being current here, 
no wing the ſame to be falſe, and ſhall utter the ſame in 
ayment, they ſhall be deemed offenders in high treaſon. 
he money referred to in theſe ſtatutes muſt be ſuch as is 
abſolutely current here, in all payments, by the king's pro- 
lamation; of which there is none at preſent, Portugal 
money being only taken by eonſent, as approaching the 
nezreſt to our ſtandard, and falling in well enough with our 
liviſions of money into pounds and ſhillings : therefore to 
counterfeit it is not high treaſon, but another inferior of- 
fence. Clipping or defacing the genuine coin was not hi- 
therto included in theſe ſtatutes; though an offence equally 


pernicious to trade, and an equal inſult upon the preroga- 
tive, 


(b) 1 Hal, P. C. 224. 
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tiye, ae perſonal affront to the ſovereign ü whoſe” 
very image ought to be had in reverence by all loyal ſubs" 
jects. And therefore, among the Romans (e),'def2cing'6r- 
even melting down the emperor's ſtatues was made tres 
ſon by the Julian law; together with other offences of the 
like ſort, according to that vague appendix, aludve guid 
fimile fi admiſerint“ And now, in England, by ftatute's 
Eliz. c. 11. clipping," waſhing,” rounding, or filing, for 
wicked gain's ſake, any of the money of this realm; or o- 
ther money ſuffered to be current here, fhall be: adjudged 
high treaſon ; and by ſtatute 18 Elia. c. 1. the fame offence 
is deſcribed in other more general words, viz. impairing, 
diminiſhing, falfifying, ſcaling, and lightening ; and made 
liable to the ſame penalties. By ſtatute 8 and 9 W. III. c. 
26. made perpetual by 7 Ann. c. 2 5. whoever ſhall know- 
' ingly make or mend, or aſſiſt in fo doing, or ſhall buy or 
ſell, or have in his poſſeſſion, any inſtruments proper only 
for the coinage of money; or ſhall convey ſuch inſtruments 
out of the king's mint; ſhall be guilty of high treaſon: 
which is by much the ſevereſt branch of the coinage law. 
The ſtatute goes on farther, and enacts, that to mark any 
coin on the edges with letters, or otherwiſe, in imitation 
of thoſe uſed in the mint; or to colour; gild, or caſe over 
any coin reſembling the current coin, or even round blanks 
of baſe metal; ſhall be conſtrued high treaſon. And, laſt- 
ly, by ſtatute 15 & 16 Geo. II. c. 28. if any perſon co- 
lours or alters any ſilver current coin of this kingdom, to 
make it reſemble a gold one: or any copper coin, to make 
it reſemble a ſilver one; this is alſo high treaſon: but the 
offender ſhall be pardoned, in caſe he diſcovers and comview 
two other offenders of the ſame: nd. 


3. THE 15 new «ik of bigh treaſon is ſuch as is | 
created for the ſecurity of the proteſtant ſucceſſion, over and 
above ſuch treaſons againſt the king and government as 
were .comprized under the ſtatute 25 Edw, III. For this 


purpoſe, after the act of ſettlement was made, for transfer- 
| | | ring 


(e) Ff. 48. 4. 6. 
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ring Fog crown to the illuſtrious houſe of W it was 
enacted by ſtatute 13 & 14 W. III. c. 3. that the pretended 
prince of Wales, who was then thirteen years of age, and 
had aſſumed the title of king James IIT, ſhould be attaint- 
ed of high treaſon ; and it was made high treaſon for any 
of the king's ſubje&s by letters, meſſages, or otherwiſe, to 
hold correſpondence with him, or any perſon employed by 
him, or to remit any money for his uſe, knowing the ſame - 
to be for his ſervice, And by ſtatute 17 Geo. II. c. 39. 
it is enacted, that if any of the ſons of the pretender ſhall 
land or attempt to land in this kingdom, or be found in 
Great Britain, or Ireland, or any of the dominions belong- 
ing to the ſame, he ſhall be judged attainted of high trea- 
ſon, and ſuffer the pains thereof. And to correſpond with 
them, or remit money for their uſe, is made high treaſon 
in the ſame manner as it was to correſpond with the father. 
By the ſtatute 1 Ann. ſt. 2. c. 17. if any perſon ſhall en- 
deavour to deprive or hinder any perſon, being the next in 
ſucceſſion to the crown according to the limitations of the 
act of ſettlement, from ſucceeding to the crown, and ſhall 
maliciouſly and directly attempt the ſame by any overt act, 
| ſuch offence ſhall be high treaſon. And by ſtatute 6 Ann. 
c. 7. if any perſon ſhall maliciouſly, adviſedly, and dire&- 
ly, by writing or printing, maintain and affirm, that any 
other perſon hath any right or title to the crown of this 
realm, otherwiſe than according to the a& of ſettlement ; 
or that the kings of this realm with the authority of parlia- 
ment are not able to make laws and ſtatutes, to bind the 
crown and the deſcent thereof ; ſuch perſon ſhall be guilty 
of high treaſon. This offence (or indeed maintaining this 
doctrine in any wiſe, that the king and parliament cannot 
limit the crown) was once before made high treaſon, by 
ſtatute 13 Eliz. c. 1. during the life of that princeſs. - And 
after her deceaſe it continued a high miſdemeſnor, puniſha- 
bie with forfeiture of goods and chattels, even in the moſt 
flouriſhing aera of indefeaſible hereditary right and jure di- 
dino ſucceſſion, But it was again raiſed into high treaſon, 
by the ſtatute of Anne before-mentioned, at the time of 
a projected invaſion in favour of the then pretender ; and 
upon 
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upon this ſtatute one Matthews, a printer, was convicted 


and executed in 1719, for printing =:trtaſonuble pamphlet | 
e W090 pof l VOX 288 (4). | 


Tod woch for the crime of treaſon, or Adee majeſta- 
tic, in all its branches; which conſiſts, we may obſerve, 
originally, in groſsly counteratifng that allegiance, which 
is due from the ſubject by either birth or reſidence : though, 
in ſome inſtances, the zeal of our legiſlators to ſtop the 
progreſs of ſome highly pernicious practices has occaſioned 
them a little to depart from this its primitive idea. But of 
this enough has been hinted already: it is now time to paſs 
on from defining the crime to deſcribing its puniſhment, 


Tu puniſhment of high treaſon in general is very ſo- 
lemn and terrible. 1. That the offender be drawn to the 
gallows, and not be carried or walk ; though uſually a 
ſedge or hurdle is allowed, to preſerve the offender from 
the extreme torment of being dragged on the ground or 
pavement (e). 2. That he be hanged by the neck, and 
then cut down alive, 3. That his entrails be taken out, 
and burned, while he is yet alive. 4. That is head be cut 
off. 5. That his body be divided into four parts. 6. That 
his head and quarters be at the king's diſpoſal (f). 


Tat king may, and often doth, diſcharge all the puniſh- 
ment, except beheading, eſpecially where any of noble 
blood are attainted. For, beheading being part of the 
judgment, that may be executed, though all the reſt be 
omitted by the king's command (g). But where behead- 
ing is no part of the judgment, as in murder or other felo- 
nies it hath, been ſaid that the king cannot change the 
judgment, although at the requeſt of the party, from one 
ſpecies of death to another (h). But of this we ſhall fay 


more hereafter. 


IN 


(d) State Tr. IX. 680. e) i Hal. P. C. Wh | 

(f) This puniſnment for treaſon, fir Edward Coke tells us, is 
warranted by divers examples, in ſcripture 3 for Joab w® 
drawn, Bithan was hanged, Judas was embowelied, and ſo of 
the reſt. (3 Inſt. 211.) 

(g) 1 Hal. P. C. 351. (h) 3 Inſt. 52. 
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In the caſe of coining, which is a treaſon of a different - 
complexion from the reſt, the puniſhment is milder for 
male offenders ; being only to be drawn, and hanged by the 
neck till dead (i). But in treaſons of every kind the pu- 
niſhment of women 1s the ſame, and different from that of 
men. For as the natural modeſty of the ſex forbids the 
expoſing and publicly mangling their bodies, their ſentence 
(which is to the full as terrible to ſenſe as the other) is to 
be drawn to the gallows, and there to be burned alive (k). 


THE conſequences of this judgment, (attainder, for fei- 
ture, and corruption of blood) muſt be referred to the lat- 
ter end of this book, when we ſhall treat of them all toge- 
ther, as well in treaſon as in other offences. 


(i 1 Hal. P. C. 361. (k) 2 Hal. P. C. 399. 
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CnATTEIA THE SEVENTH. 
| Or FELONIES, inJuUrIous To THE 
__- KING's PREROGATIV E. 


A S, according to the method I have adopted, we are 

next to conſider ſuch felonies as are more immedi- 

ately injurious to the king's perogative, it will not be amiſs 

here, at our firſt entrance upon this crime, to inquire 

briefly into the nature and meaning of Ze/ozy ; before we 

proceed upon any of the particular branches, into which i 
is divided, 


FELONY, in the general acceptation of our Engliſh law, 
comprizes every ſpecies of crime, which occaſioned at com- 
mon law the forfeiture of lands or goods. This moſt fre- 
quently happens in thoſe crimes, for which a capital pu- 
niſhment either is or was liable to be inflicted : for thoſe 
felonies, which are called clergyable, or to which the bene- 
fit of clergy extends, were antiently puniſhed with death in 
all lay, or unlearned, offenders; though now by the ſta- 
tute-Jaw that puniſhment is for the firſt offence univerſally . 
remitted. Treaſon itſelf, ſays fir Edward Coke (a), Was ; 
antiently comprized under the name of felony : and in con- 
firmation of this we may obſerve, that the ſtatute of tre: 
ſons, 25 Edw, III. c. 2. ſpeaking of ſome dubious crime 


directs areference to parliament z that it may be there ad- 
judged, 


(a). 3 Toft: 16. 
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judged, whether they be treaſon, or other felony. All 
treaſons therefore, ſtrictly ſpeaking, are felonies ; though 
all felonies are not treaſon, And to this alſo we my: add, 


that all offences, now capital, are in ſome degree or other 
felony : and this is likewiſe the caſe with ſome other offen- 


ces, which are not puniſhed with death; as ſuicide, where 


the party is already dead; homicide by chatce-medley, or 
in ſelf-defence ; and petit larceny, or pilfering ; all which 
are (ſtritly ſpeaking) felonies, as they ſubject the commit- 


ters of them to forfeitures. So that upon the whole the 


only adequate definition of felony ſeems to be that which 
is before laid down; viz. an offence Which oceaſions a to- 
tal foreiture of Siber lands, or goods, or both, at the com- 


mon law; and to Which capital or other puniſhment may 


be ſuperfut, according to the degree of 1 


To explain this matter a lie farther; the word feloay, 


or felonia, is of undoubted feodal original, being frequently 
to be met with in the books of feuds, Sc. but the deriva- 


tion of it has much puzzled the juridical lexicographers, 


Prateus, Calvinus, and the reſt: ſome deriving it from the 
Greek, Oyiog, an impoſtor or deceiver; others from the 


Latin, fallo, fe felli, to countenance which they would have 
it called fallonia. Sir Edward Coke, as his manner is, has 


given us a ſtil] ranger etymology (b); that it IS crimen ani- 
10 felleo per petratum, with a bitter or galliſm inclination. 
But all of them agree in the deſcription, that it is ſuch a 
erime as works à forfeiture of all the offender” s lands, or 
goods. And this gives great probability to fir Henry Spel- 


man's Teutonic or German derivation of it (e): in which 


| language indeed, as the word is clearly of feodal original, 


we ought rather to look for its ſignification, than among 
the Greeks and Romans. Fe-lon then, accoi ding to him, 
is derived from two northern words; 1 EE, which figni- 
fes (we well know) the fief, feud, or beneficiary eftate ; 
and LON, which ſignifies price or value. Felony is there- 
fore the ſame as fretium ſeud!, the conſideration for which 

a man 


(or Int. 391. (e) Gloſſar. tit. Felon, 


* * 
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a man gives up his "Oy as we ſay in common ſpeech, ſuch 
an act is as much as your life, or eſtate, is worth. In this 

ſenſe it will clearly ſignify the faodal forfeiture, or aft 'by 

which: an eſtate ne or eee N a F161 


To confirm this we may obſerve, that ; it is in this. fon 
of forfeiture to the lord, that the feadal writers conſtantiy 
uſe it. For all thoſe acts, whether of a criminal nature or 
not, which at this day are generally forfeitures of copy hold 
eſtates (d), are ſtiled feloniae in the feodal law: fcilicet, 
c per guas feudum amittitur (e). As, © fi damiua deſenvii 
« xoluerit (f) ; fi per annum et diem ceſſæuerit i in fetenda in-. 
« weftitura (8); A daminum ejuravit,. ie. ucgavit iſe c 
% domino feudum habere (h) z A 4 domino, in jus æum vi. 
te cante, ter citatus non comparuerit (i) . all theſe, with 
many others, are ſtill cauſes of forfeiture in our copyhold 
eſtates, and were denominated felonies by the feodal con- 
ſtitutions. So likewiſe injuries of a more ſubſtantial or 
criminal nature were denominated. felonies, that: is, for- 
feitures : as aſſaulting or beating | the; lord (K); vitia. 
ting his wife or daughter, % fi dominum. cucarbitaverit, 
& 7, e. cum UXOTe ejus concubuerit (J) ;“ alls theſe, ar 
eſteemed felonies, and the latter is expreſsly ſo denominated 
cc i fecerit feloniam, domi num forte cucurbitando (m). 
And as theſe contempts, or ſmaller offences, were felonies t 
or acts of forfeiture, of courſe greater crimes, as murder 5 
and robbery, fell under the ſame denomination. On the 7 
; other hand, the lord might be guilty of felony, or forfei tl 
his ſeignory to the . vaſal, by, the ſame acts as the val co 
would have forfeited his feud to the lord. Si dominu i a 
Lig commiſit feloniam, ter quam vaſallus amitteret. fer Is 
'« dum fi eam commſerit in  dominum, feudi fre. = 
« Fr zetaten etiam domi nus ferdere debet (n). One an 
inſtance given of this ſort of felony in the lord b 


beating the ſervant of his vaſal, ſo as that he loſes .hi 
ſervice 3 which. ſeems mer «ly in the nature olf a civil i ab 
| | jus) ple 
(d) See Vol. II. pag. ut (e) Ne i. 7. 26. in c Pu 
n (8) Fed. J 2. 7. 24. V 
r.. (i) Fend, J. 2. f. 2% 
(k) Fed. I. 2 f. 24.4. 2. (1) Feud, I. 1. f. g. ( 


(m) Feud. J. 2. f. 38. Britton. I. 1. e. 22. 
(n) Feud. J. 2,7, 26. & 47. 
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jury, ſo far as it reſpects the vaſal. And all theſe felonies 
were to be determined per laudamentum five Judictum pa- 

rium ſuorum in the lord's court; as with us forfeitures of 
copyhold lands are preſentable by the homage in the court- 
baron. 


FELONY, and the act of forfeiture to the lord, being 
thus ſynonymous terms in the feodal law, we may eaſily 
trace the reaſon why, upon the introduction of that law into 
England, thoſe crimes which induced ſuch forfeiture or eſ- 
cheat of lands (and, by a ſmall deflexion from the original 
ſenſe, ſuch as induced the forfeiture of goods alſo) were de- 
nominated felonies. Thus it was ſaid, that ſuicide, robbery, 
and rape, were felonies; that is, the conſequence of ſuch 
crimes was forfeiture ; till by long uſe we began to ſignify 
by the term of felony the actual crime committed, and not 
the penal conſequence. And upon this ſyſtem only can we 
account for the cauſe, why treaſon in antient times was 


held to be a ſpecies of felony : wiz. becauſe it induced a 
forfeiture. 


HENCE it follows, that capital puniſhment does by ne 
means enter into the true idea and definition of felony. 
Felony may be without infliting capital puniſhment, asin 
the caſe, inſtanced of ſelf- murder, excuſable homicide, and 
petit larciny: and it is poſſible that capital puniſhments 
may be inflicted, and yet the offence be no felony ; as in 
the caſe of hereſy by the common law, which, though 
capital, never worked any forfeiture of lands or goods (0), 
an inſeparable incident to felony. And of the ſame nature 
is the puniſhment of ſtanding mute, without pleading to an 
indictment z which is capital, but without any forfeiture, 
2nd therefore ſuch ſtanding mute is no felony. In ſhort the 
true criterion of felony is forfeiture ; for, as fir Edward 
Coke juſtly obſerves (p), in all felonies which are puniſh- 
able with death, the offender loſes all his lands in fee-fim- 
ple, and alſo his goeds and chattles; in ſuch as are not ſs 


puniſhable, his goods and chattles only. 
VoL. IV. E > 


(o) 3 Inſt. 43. (p) 1 Tait. 391. 
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THE idea of felony is indeed fo generally connected with 
that of capital puniſhment, that we find it hard to ſeparate 
them; and to this uſage the interpretations of the law do 
now conform. And therefore if a ſtatute makes any new 
offence felony, the law (q) implies that it ſhall be puniſhed 
with death, viz. by hanging, as well as with forfeiture : 

unleſs the offender prays the-benefit of clergy ; which all 
felons are entitled once to have, unleſs the fame is expreſsly 
taken away by ſtatute. And, in compliance herewith, I 
hall for the futnre conſider it alſo in the ſame light, as a 
generical term, including all capital crimes below treaſon ; 
having premiſed thus much concerning the true nature and 
original meaning of felony, in order to account for the rea- 
fon of thoſe inſtances J have mentioned, of felonies that 
are not capital, and capital offences that are not felonies : 

which ſeem at firſt view repugnant to the general idea 
which we now entertain of felony, as a crime to be puniſh- 

ed by death ; whereas properly it is a crime to be puniſhed 
by re, and to which death may, or may not be, 


though it generally is, ſuperadded, 


um 


I PROCEBD: now to conſider ſuch felonies, as are more 

immediately injurious to the king's prerogative. Theſe are, 
x. Offences relating to the coin, not amounting to treafon, 
2. Offences againſt the king's council. 3. The offence of 
ferving a foreign prince. 4. The offence of imbezzling the 
king's armour or ſtores of war. To which may be added 
a fifth, 5. Deſertion from the king's armies in time of was. 


1. OFFENCES relating to the coin, under which may be 6 
ranked ſome inferior miſdemeſnors not amounting to felony, 1 
are thus declared by a ſeries of ſtatutes, which I ſhall recite : 
in the order of time, And, firſt, by ſtatute 27 Edw. I. e. 

3. none ſhall bring pollards and crockards, which were fo- 5 
reign coins of haſe metal, into the realm, on pain of for- ” 
feiture of life and goods. By ſtatute 9 Edw. III. ſt. 2. 10 * 


ſterling money ſhall be melted down, upon pain of forfe- of 
| | ture g 


(q) 1 Hawk. P. 8. 107. 2 Hauk. P. C. 444. 
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ture thereof. By ſtatute 14 Eliz. c. 3. ſuch as forge any 


foreign coin, although it be not made current here by pro- 


clamation, ſhall (with their aiders and abettors) be guilty of 
miſpriſion of treaſon : a crime which we ſhall hereafter 
eonſider. By ftatute 13 & 14 Car. II. c. 31. the offence 
of melting down any current filver money ſhall be puniſhed 


with forfeiture of the ſame, and alſo the double value: and 


the offender, if a freeman of any town, ſhall be disfranchiſ- | 
ed; if not, ſhall ſuffer ſix months impriſonmeut, By ſta- 
tute 6 & 7 W. III. c. 12. if any perfon buys or ſells, or 
knowingly bas.in his cuſtody, any clippings or filings of the 
coin, he ſhall forfeit the ſame and 50; one moiety to the 
king, and the other to the informer; and be branded in 
the cheek with the letter R. By ſtatute 8 & 9 W. III. c, 
26. if any perſon ſhall blanch, or whiten, copper for ſale; 

(which makes it reſemble ſilver) or buy or ſell or offer te 
ſale any malleable compoſition, which ſhall be heavier than 
ſilver, and look, touch, and wear like gold, but be beneath _ 
the ſtandard : or if any perſon ſhall receive or pay any 

counterfeit or diminiſhed money of this kingdom, not be- 
ing cut in pieces, (an operation which every man is there» 
by empowered to perform) at a leſs rate than it ſhall import 
to be of: (which demonſtrates a conſciouſneſs of its haſe- 
nefs, and a fraudulent defign) all ſuch perſons ſhall be guilty 
of felony. But theſe precautions. not being found ſufficient 
to prevent the uttering of falſe or diminiſhed money, whach 
was only a miſdemeſnor at common law, it 1s enacted by 


| ſtatute 15 & 16 Geo, II. c. 28. that if any perſon ſhall 


tender in payment any counterfeit coin, knowing it ſo to be, 
he ſhall for the firſt offence be impriſoned ſix montlis: find, 
ſureties for his good behaviour for fix months more: far the 
ſecond offence, ſhall be impriſoned and find ſureties for two. 
years: and, for the third offence, ſhall be guilty ef felony. 
without benefit of clergy. Alſo if a perſon knowingly ten- 
ders in payment any counterfeit money, and at the ſame. 
time has more in his cuftody ; or ſhall, within ten days after, 
knowingly tender other falſe money; he ſhall for the firſt 
offence be impriſoned one year, and find ſureties for his 
E 2 good 
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good behaviour for two years longer; and for the ſecond, 
be. guilty of felony without benefit of clergy. By the ſame 
ſtatute it is alſo enacted, that, if any perſon counterfeits the 
copper coin, he ſhall ſuffer two years impriſonment, and 
find ſureties for two years more. Thus much for offences 
relating to the coin, as well miſdemeſnors as felonies, 
which I thought it moſt convenient to conſider in one and 


the ſame view. 


2. Fk LONIES, againſt the king's council (r), are , firſt, by 
ſtatute 3 Hen. VII. c. 14. if any ſworn forvant of the 
king's houſhold conſpires or confederates to kill any lord of 
this realm, or other perſon, ſworn of the king's council, he 
ſhall be guilty of felony. Secondly, by ſtatute 9 Ann. c. 
16. to aſſault, ſtrike, wound, or attempt to kill, any privy 
counſelJor in the execution of his office, is made felony | 


without benefit of clergy. 


3. FELO NIEs in ſerving foreign flates, which ſervice is 
generally inconſiſtent with allegiance to one's natural prince, 
are reſtrained and puniſhed by ſtatute 3 Jac. I. c. 4. which 
makes it felony. for any perſon whatever to go out of the 
realm, to ſerve any foreign prince, without having firſt 
taken the oath of allegiance before his departure. And it 
is felony alſo for any gentleman, or perſon of higher degree, 
or who hath borne any office in the army, to go out of the 
realm to ſerve ſuch foreign prince or ſtate, without pre- 
viouſly entering into a bond with two ſureties, not to be 
| reconciled to the ſee of Rome, or enter into any conſpiracy 
againſt his natural ſovereign. And farther, by ſtatute 9 
Geo. II. c. 30. enforced by ſtatute 29 Geo. II. c. 17. if 
any ſabje& of Great Britain ſhall enliſt himſelf, or if any 
perſon ſhall procure him to be enliſted, in any foreign ſer- 
vice, or detain or embark him for that purpoſe, without 
licence under the the king's ſign manuel, he ſhall be guilty of 
felony without benefit of clergy : but if the perſon, ſo en- 
liſted or enticed, ſhall diſcover his ſeducer within fifteen 
days, ſo as he may be apprehended and convicted of the 


_ he ſhall himſelf be indemnified. By ſtatute 29 Geo. 
II. 


(r) See Vol. I. pag. 332. 
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II. c. 17. it is moreover enacted, that to ſerve under the 
French king, as a military officer, ſhall be felony without 
benefit of clergy; and to enter into the Scotch brigade, in 
the Dutch ſervice, without previouſly taking the oaths of 
allegiance and abjuration, ſhall be a forfeiture of 5;00l. 


4. FELONY, by imbezzling the king's armour or warlike 
flores, is ſo declared to be by ſtatute 31 Eliz. c. 4. which 
enacts, that if any perſon having the charge or cuſtody of 
the king's armour, ordnance, ammunition, or habiliments 
of war; or of any victual provided for victualling the 
king's ſoldiers or mariners; ſhall, either for gain, or to 
impede his majeſty's ſervice, imbezzle the ſame to the va- 
lue of twenty ſhillings, ſuch offence ſhall be felony. And 
the ſtatute 22 Car, II. c. 5. takes away the benefit of clergy 
from this offence, ſo far as it relates to naval ſtores. Other 

inferior imbezzlements and miſdemeſnors, that fall under 
this denomination, are puniſhed by ſtatute x Geo. I. c. 25. 
with fine and impriſonment. 


5. DESERT1ON from the king's armies in time of war, 
whether by land or ſea, in England or in parts beyond the 
ſeas, is by the ſtanding laws of the land (excluſive of the 
annual acts of parliament to puniſh mutiny and deſertion) 
and particularly by ſtatute 18 Hen, VI. c. 19. and 53 Eliz. 
c. 5. made felony, but not without benefit of clergy. But 
by the ſtatute 2 & 3 Edw. VI. c. 2. clergy is taken away 
from ſuch deſerters, and the offence is made triable by the 
juſtices of every ſhire, The ſame ſtatutes puriſh other in- 
. ferior military offences with fines, impriſonment, and other 

penalties. | | 
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CHAPTER THE EIGHTH, 


Or PRAEMUNIRE. 


A THIR D ſpeeies of offices more immediately af. 
fel ing —.— and his government, though not ſub- 
jet to eapitäl p uniſhment, is that of hraemunire io called 
from the words of the writ preparatory to the proſecution 
thereof; „ ;raemunire (a) facias A. B.“ forewarn A. B. 
that he appear before us to anſwer the contempt where- 
with he ſtands charged; which contempt is particularly re- 
eited in the preamble to the writ (d). Tt took its original 


from the exorbitant power claimed and exerciſed in Eng- 


land by the pope, which even in the days of blind zeal was 
too heavy for our anceſtors to bear. 


IT may juſtly be obſerved, that religious principles, 
which (when genuine and pure) have an evident tendency 
to make their profeſſors better citizens as well as better men, 
have (when perverted and erroneous) been uſually ſubver- 
ſiv2 of civil government, and been made both the cloak 
and the inſtrument of every pernicious deſign that can be 
harboured in the heart of man. The unbounded authority 
that was exerciſed by the Druids in the weſt, under the in- 
fluence of pagan ſuperſtition, and the terrible ravages com- 
mitted by the Saracens in the eaſt, to propagate the re- 


ligion of Mahomet, both witneſs to the truth of that 
| antient 


(a) A barbarous word for fpraem nere. 


(b) Old Lat. Brew, 101, edit. 1534. 
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antient univerſal obſervation; that, in all ages ad in all 
countries, civil and eccleſiaſtical tyranny are 'mutually pro- 
ductive of each other. It is therefore the glory of the 
church of England, that ſhe inculcates due obedience to 
lawful authority, and hath been (as her prelates on a trying 
occaſion once expreſſed it (e)) in her principles and practice 
ever moſt unqueſtionably loyal. The clergy of her per- 
ſuaſion, holy in their doctrines and unblemiſhed in their 
lives and converſation, are alſo moderate in their ambition, 
and entertain juſt notions of the ties of ſociety and the 
rights of civil government. As in matters of faith and mo- 
rality they acknowledge no guide but the ſcriptures, ſo, in 
matters of external polity and of private right, they de- 
rive all their title from the civil magiſtrate; they look up 
to the king as their head, to the parliament as their law- 
giver, and pride themſelves in nothing more juſtly, than in 
being true members of the church, emphatically by la 
eltabliſned. Whereas the notions of eccleſiaſtical liberty, 
in thoſe who differ from them, as well in one extreme as 
the other (for I here only ſpeak of extremes) are equally 
and totally deſtructive of thoſe ties and obligations by whieh 
all fociety is kept together; equally encroaching en thoſe 
rights, which reaſon and the original contraft of every free 
kate in the univerſe have veſted in the ſovereign power; 
and equally aiming at a diſtinct independent ſupremacy of 
their own, where ſpiritual men and fpirifual cauſes are con- 
cerned, The dreadful effects of ſuch a religious bigotry, 
when actuated by erroneous principles, even of the proteſ- 
tant kind, are ſufficiently evident from the hiſtory of the 
anabaptilts in Germany, the covenanters in Scotland, and 
that deluge of ſectaries in England, who murdered their 
ſovereign, overturned the church and monarchy, ſhook 
every pillar of law, juſtice, and private property, and moſt 
devoutly eſtabliſhed a kingdom of the ſaints in their ſtead, 
But theſe horrid devaſtations, the effects of mere madneſs 
or of zeal that was nearly allied to it, though violent and 
tumultuous, were but of a ſhort duration. Whereas the 
procreis of the papal policy, long actuated by the ſteady 
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counſels of ſucceſſive pontiffs, took. deeper root, and was at 


length in ſome places with difficulty, in others never yet, 


extirpated. For this we might call to witneſs the black in- 
trigues of the Jeſuits, ſo lately triumphant over Chriſten- 
dom, but now univerſally abandoned by even the Roman 
catholic powers: but the ſubject of our preſent chapter 


rather leads us to conſider the vaſt ſtrides, which were for- 


merly made in this kingdom by the popiſh clergy ; how 
nearly they arrived to effecting their grand defign : ſome 
few of the means they made uſe of for eſtabliſhing their 
plan; and how almoſt alt of them have been defeated or 
converted to better purpoſes, by the vigour of our free 
conftitution, and the wiſdom of ſucceſſive parliaments, 


THe antient Britiſh church, by whomſoever planted, was 
a ſtranger to the biſhop of Rome, and all his pretended 
authority. But, the pagan Saxon invaders having driven 
the profeſſors of chriſtianity to the remoteſt corners of our 
ifland, their own converſion was afterwards effected by 
Auguſtin the monk, and other miſhonaries from the court 
of Rome. This naturally introduces ſome few of the pa- 
pal corruptions in point of faith and doctrine; but we read 
of no civil authority claimed by the pope in theſe kingdoms, 


till the æra of the Norman conqueſt : when the then reign- 
ing pontiff having favoured duke William in his projected 


invaſion, by blefiing his hoſt and conſecrating his banners, 
he took that opportunity alſo of eſtabliſhing his ſpiritual en- 
croachments; and was even permitted ſo to do by the poli- 
cy. of the conqueror, in order more effectually to humble 
the Saxon clergy and aggrandize his Norman prelates: pre- 
lates, who, being bied abroad in the doctrine and practice 
of ſlavery, had contracted a reverence and regard for it, and 
took a pleaſure in rivetting the chains of a free-burn people, 


Tn moſt ſtable foundation of legal and rational govern- 
ment is a due ſubordination of rank, and a gradual ſcale of 
authority; and tyranny alſo itſelf is moſt ſurely ſupported by 


a regular increaſe of deſpotiſm, riſing from the ſlave to the 


ſultan: 


Ch. 


ſultan: with this difference however, that the meaſure of 
obedience in the one is grounded on the principles of ſo- 
ciety, and is extended no farther than reaſon and neceſſity 
will warrant; in Ihe other it is limited only by abſolute 
will and pleaſure, without permitting the inferior to. exa- 
mine the title upon which it is founded. More effectually 
therefore to enſlave the conſciences and minds of the peo- 
ple, the Romiſh clergy themſelves paid the moſt implicit 
obedience to their own ſuperiors or prelates ; and they, in 
their turns, were as blindly devoted to the will of the ſo- 
vereign pontiff, whole deciſions they held to be infallible, 
and his authority coextenſive with the chriſtian world, 
Hence his legates.@ latere were introduced into every king- 
dom of Europe, his bulles and decretal epiſtles became the 
rule both of faith and diſcipline, his judgment was the 
final reſort in all caſes of doubt or difficulty, his decrees 
were enforced by anathemas and ſpiritual cenſures, he de- 
throned even kings that were refractory, and denied to 
whole kingdoms (when undutiful) the exerciſe of chriſtian 
ordinances, and the benefits of the goſpel of God. 


WronGs., . — 


Bur, though the being ſpiritual head of the church was 
a thing of great ſound, and of greater authority among men 
of conſcience and piety, yet the court of Rome was fully 
apprized that (among the bulk of mankind) power cannot 
be maintained without property ; and therefore its attention 
began very early to be rivetted upon every method that 
promiſed pecuniary advantage. I he doctrine of purgatory 


was introduced, and with it the purchaſe of maſſes to re- 


deem the ſouls of the deceaſed. New-fangled offences 
were created, and indulgences were ſold to the wealthy, 
for liberty to ſin without danger. The. canon law took 
cognizance of crimes, injoined penance pro ſalute animae, 


and commuted that penance, for money. Non-reſidence 


and pluralities among the clergy, and marriages among the 
laity related within the ſeventh degree, were ſtrictly prohi- 
bited by canon; but diſpenſations were ſeldom denied to 
thoſe vho could afford to buy them. In ſhort, all the 
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wealth of chriſtendom was gradually drained, by a thou- 
ſand channels, into the coffers of the holy ſee. 


Tux eſtabliſhment alſo-of the feodal ſyſtem in moſt of 
the governments of Europe, whereby the lands of all pri- 
vate proprietors were declared to be holden of the prince, 
gave a hint to the court of Rome for uſurping a ſimilar 
authority over all the preferments of the church; which 
began firſt in Italy, and gradually ſpread itſelf to England, 
The pope became a feodal lord ; and all ordinary patrons 
were to hold their right of patronage under this univerſal |, 
fuperior. Eſtates held by feodal tenure, being originally 
Sratuitous donations, were at that time denominated bexz- 
fitra : their very name as well as conſtitution was borrowed, 
and the care of the ſouls of a pariſh thence came to be de- 
nominated a benefice, Lay fees were conferred by inveſti- 
ture or delivery of corporal poſſeſſion; and fpiritual bene- 
fices, which at firſt were univerſally donatives, now receiv- 
ed in like manner, a ſpiritual inveftiture, by inſtitution 
from the'biſhop, und induction under his authority. As 
lands eſcheated to the lord, in defect of a legal tenant, ſo 
benefices lapſed to the biſhop upon non preſentation by the 
patron, in the nature of a ſpiritual eſcheat. The annual 
tenths collected from the clergy were equivalent to the feo- 
dal render, or rent reſerved upon a grant; the oath of ca- 
nonical obedience was copied from the oath of fealty re- 
quired from the vaſal by his ſuperior ; and the r imer fein, 
of our military tenures, whereby the firſt profits of an heir's 
eſtate were cruelly extorted by his lord, gave birth to 28 
cruel an exaction of firſt· fruits from the beneficed clergy. 
And the occafronal aids and talliages, levied by the prince 
on his vaſals, gave a handle to the pope to levy, by the 
means of his legates a latere, Peter-pence and other taxa- 
tions, 5 


Ar length the hoty f father went a ſtep beyond any exam- 
ple of either emperor or feodal lord. He reſerved to him- 
Rf, by his own apoſtolical authority (d), che preſentation 


to 
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to all benefices which became vacant while the incumbent 
was attending the court of Rome upon any, occaſion, or on 
his journey thither, or back again; and moreover ſuch alſo 
P "_ vacant by his promotion to a; bulboprick or ab- 
ce etiam ad illa genſouae conjuemerint et debuerint 
00 * electiunem aut gue uis alium madum afſum:.” And 
this laſt, the canoniſts declared, was no detriment. at all to 
the patron, being only like the change of a life in a feodal 
eſtate by the lord. Diſpenſations to avoid theſe vacan- 
cies begat the doctrine of .commendams e and papal provi- 
Sous were the previous nomination to ſuch benefices, by a 
kind of anticipation, before they became actually void; 
though afterwards indiſcrimipately applied to any right of 
| patronage exer ted. or uſurped by the pape. In conſequence 
of which the ,beſt livings were filled by Italian and other 
foreign clergy, equally unſkilled in and averſe to the laws 
and conſtitution of England. ; The very nomination to 
biſhopricks, that antient prerogative of the erown, was 
wreſted from king Henry the firſt, and afterwards. from his 
ſucceſſor king John; and ſeemingly indeed conferred 
on the chapters belonging to each ſee ; but by means 
of the frequent appeals to Rome, through the intricacy of 
the laws which regulated eauonieal elections, was even- 
tually veſted in the pope. And, to ſum up this head with 
a tranſaction maſt unparalleled and aſtoniſhing i in its kind, 
pope Innocent III. had at length the effrontery to demand, 
and king John had the meanneſs to conſent to, a reſignation 
of his crown to the pope, whereby England was to be- 
come for ever St. Peter's patrimony ; and the daſtardly 
monarch re- accepted his ſceptre from the hands of the 
papal legate, to hold as the vaſal of the * ſee, at the 
annual rent * a thouſand marks. 


AN Or HER engine ſet on foot, or at leaſt greatly improv- 
ed, by the court of Rome, was a maſterpiece of papal 
policy. Not content with the ample proviſion of tithes, 
which the law of the iand had given to the parochial A 
gy, they endeavoured to graſp at the lands and inheritanccs 
of the kingdom, and (had not the legiſlature withſtood them) 
would by this time have probably been maſters of every 

foot 


* 7 
a LES 
3 * 


108 PusLic Box IV. 
foot of ground in the kingdom. To this end they intro- 
duced the monks of the Benedictine and other rules, men 
of ſour and auſtere religion, ſeparated from the world and 
its concerns by a vow of perpetual celibacy, yet faſcinating 
the minds of the people by pretences to extraordinary 
ſanity, while all their aim was to aggrandize the power 
and extend the influence of their grand ſuperior the pope. 
And as, in thoſe times of civil tumult, great rapines and 
violence were daily committed by overgrown lords and 
their adherents, they were taught to believe, that founding 
1 monaſtery a little before their deaths, would atone for a 
life of incontinence, diſorder and bloodſhed. Hence innu- 
merable abbeys and religious houſes were built within a 
century after the conqueſt, and endowed, not only with the 
tithes of pariſhes which were raviſhed from the ſecular cler- 
gy, but alſo with lands, manors, lordſhips, and extenſive 
baronies. And the doctrine inculcated was, that whatever 
was ſo given to, or purchaſed by, 'the monks and friars, 
was conſecrated to God himſelf; and that to alienate or 
take it away was no leſs than the fin of facrilege. 


I MIGHT here have enlarged upon other contrivances, 
which will occur to the recollection of the reader, fet on 
ſoot by the court of Rome, for effecting an entire exemp- 
tion of its clergy from any intercourſe with the civil magit- 
trate : ſuch as the ſeparation of the eccleſiaſtical court from 
the temporal; the appointment of its judges by merely 
ſpiritual authority, without any interpofition from the 
crown; the exclufive juriſdiction it claimed over all ecele- 
fiaſtical perſons and cauſes : and the privilegium clericale, 
or benefit of clergy, which delrvered all clerks from any 
trial or puniſhment except before their own tribunal. But 
the hiſtory and progreſs of eccleſiaſtical conrts (e), as well 
as of purchaſes in mortmain (f), have already been full) 
diſcuſſed in the preceding volumes: and we ſhall have an 
opportunity of examining at large the nature of the privi- 


legium clericale in the progreſs of the preſent book, And 
therefore 


le) See Vol. III. pag 6. (0) See Vol. II. pag. 268, 
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therefore I ſhall only obſerve at preſent, that notwithſtand- 


ing this plan of pontifical power was ſo deeply laid, and fo 


indefatigably purſued by the unwearied politics of the court 
of Rome through a long ſucceſſion of ages; notwithſtand- 
ing it was poliſhed and improved by the united endeavours 
of a body of men, whoengrofled all the learning of Europe 
for centuries together; notwithſtanding it was firmly and 
reſolutely executed by perſons the beſt calculated for eſta- 
bliſhing tyranny and deſpotiſm, being fired with a bigoted - 
enthuſiaſm, (which prevailed not only among the weak and 
ſimple, but even among thoſe of the beſt natural and ac. 
quired endowments) unconnected with their fellow-ſubje&s, 
and totally indifferent what might befall that poſterity to 
which they bore no endearing relation ;---yet it vaniſhed 
into nothing, when the eyes of the people were a little en- 
lightened, and they ſet themſelves with vigour to oppoſe it. 
So vain and ridiculous is the attempt to live in ſcciety, 
without acknowledging the obligations which it lays us un- 
der; and to affect an entire independence of that civil ſtate, 
which protects us in all our rights, and gives us every other 
liberty, that only Wa on deſpiſing the laws of the 


community. 


HAVING thine in fome degree endeavoured to trace out 
the original and ſubſequent progreſs of the papal uſurpati- 
ons in England, let us now return to the ſtatutes of #raemu- 
nire, which were framed to encounter this overgrown yet 
encreaſing evil. King Edward I, a wiſe and magnanimous 
prince, ſet himſelf in earneſt to ſhake off this ſervile yoke (g). 
He would not ſuffer his biſhops to attend a general coun- 


cil, till they had ſworn not to receive the papal benediction. 


He made light of all papal bulles and proceſſes: attacking 
Scotland in defiance of one; and ſeiſing the temporalities 


ef his clergy, who under pretence of another refuſed to pay 


a tax impoſed by parliament. He ſtrengthened the ſtarutes 


of mortmain; thereby clofing the great gulph, in which all 
the lands of the kingdom were in n danger of being ſwallowed. 


And, 
(2) D.v. 83, Ce. 


oo PusLi1c | Book IV, 
And, one of his ſubjects having obtained a bulle of excom- 
munication againſt another, he ordered him to be executed 
as a traitor, according to the antient law (h). And in the 
thirty fifth year of his reign was made the firſt ſtatute againſt 
papal proviſions, which, according to fir Edward Coke (i), 
is the foundation of all the ſubſequent ſtatutes of praemu- 
nire; which we rank as an offence immediately againſt the 
king, becauſe every encouragement of the papal de is 2 

diminutico of the authority of the crown. 


IN the weak reign of Edward the ſecond the pope again 


_ endeavoured to encroach, but the parliament manfully with- 
| Rood him; and it was one of the principal articles charged 

againſt that unhappy prince, that he had given allowance 
fs the bulles of the ſee of Rome. But Edward the third 
was of a temper extremely different ; and, to remedy theſe 
inconveniences firſt by gentle means, he and his nobility 

wrote an expoſtulation to the pope : but receiving a me- 
nacing and contemptuous anſwer, withal acquainting him, 
that the emperor, (who a few years before at the diet of 
Nuremberg, A. D. 1323, had eſtabliſhed a law againit pro- 
viſions (k) ) and alſo the king of France, had lately ſubmit- 
ted to the holy ſee; the king replied, that if both the em- 
peror and the French king ſhould take the pope's part, he 
was ready to give battel to them both, in defence of the 
| liberties. of his crown. Hereupon more ſharp and penal 
laws were deviſed againſt provifors (1), which enact ſeve- 
rally, that the court-of Rome thall preſent or collate to no 
biſhcprick or ling in Englands and that whoever diſturbs 


any patron in the preſentation to a living by virtue of a 


papal proviſion, ſuch proviſor ſhall pay fine and ranſom to 
the king at his will; and be impriſoned till he renounces 
fuch proviſien : and the ſame puniſhment is inflicted on 


ſueh as cite the e or any of N EINE to anſwer in 
ee ee, 


(h) Bro. Abr. tit. Oren, 115. Treaf.n, 14. 5 Rep. part. 1. fol. 


3 . 19. 
(1) 2 Inſt. 533. (k) Mod, Uni. Hiſt. xxix. 293. 


(1) Stat. 26 Fdw. III. N. 6. 27 Edw. III. ft. x, c 1. 38 Edw. 
. & f.. e. , 4 3; 4s 


e 
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the court of Rome. And when the holy ſee reſented theſe 
proceedings, and pope Urban V. attempted to revive the 
vaſalage and annual rent to which king John had ſubjected 
his kingdom, it was unanimouſly agreed by all the eſtates 
of the realm in parliament aſſembled, 40 Edw. III. that 
king John's donation was null and void, being without the 
concurrence of parliament, and contrary to his coronation 
oath: and all the temporal nobility and commons engaged, 
that if the pope ſhould endeavour by proceſs or otherwiſe 


to maintain theſe uſurpations, they would reſiſt and with- 


ſtand him with all their power (m). 


In the reign of Richard the ſecond, it was found neceſ- 
fary to ſharpen and ſtrengthen theſe laws, and therefore it 
was enacted by ſtatutes 3 Ric. II. c. 3. and 7 Ric. II. c. 12. 


firſt, that no alien ſhould be capable of letting his benefice 


to farm; in order to compel ſuch, as had crept in, at leaft 
to reſide on their preferments: and, afterwards, that no 
alien ſhould be capable to be preſented to any eccleſiaſtical 
preferment, under the penalty of the ſtatutes of proviſors. 
By the ftatute 12 Ric. II. c. 15. all liegemen of the king, 
accepting of a living by any foreign proviſion, are put out 
of the king's protection, and the benefice made void. To 
which the ſtatute 13 Ric. II. ſt. 2. c. a. adus baniſhment 
and forfeiture of lands and goods: and by c. 3. of the 
ſame ſtatute, any perſon bringing over any citation or ex- 
communication from beyond ſea, on account of the exe- 
cution of the foregoing ſtatutes of proviſors, ſhall be im- 


| prifoned, forfeit his goods and lands, and moreover ſuffer 


pam of life and member. | 


In the writ for the execution of all theſe Ratutes the 
words praemuntre facias, being (as was ſaid) uſed to com- 
mand a citation of the party, have denominated in com- 
mon ſpeech, not only the writ, but the offence itſelf of 
maintaining the papal power, by the name of prazmunire. 
And accordingly the next ſtatute T ſhall mention, which is 
generally referred to by all fubſequent ſtatutes, is uſually 

| | called 


(m) Seld. in Flet. 10. 4. 


% 
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. 5 Called the ſtatute of praemunire. It is the ſtatute 16 Ric, 


II. c. 5. which enacts, that whoever procures at Rome, or 
. elſewhere, any tranſlations, proceſſes, excommunications, 
bulles, inſtruments, or other things which touch the king, 
againſt him, his crown, and realm, and all perſons aiding 
and aſſiſting therein, ſhall be put out of the king's protec- 
tion, their lands and goods forfeited to the king's uſe, and 
they ſhall be attached by their bodies to anſwer to the king 
and his council; or proceſs of praemuuire facias ſhall be 
made out againſt them, as in other caſes of proviſors. 


By the ſtatute 2 Hen. IV. c. 3. all perſons who accept 
any proviſion from the pope, to be exempt from canonical 
obedience to their proper ordinary, are alſo ſubjected to 
the penalties of prarmunire, And tins is-the laſt of our 
antient ſtatutes touching this offence ; the uſurped civil 
power of the biſhop of Rome being pretty well broken 
down by theſe ſtatutes, as his uſurped religious power was 
in about a century afterwards : the ſpirit of the nation be- 
ing ſo much raiſed againſt foreigners, that about this time, 
in the reign of Henry the fifth, the alien priories, or ab- 
bies for foreign monks, were ſuppreſſed, and their lands 
given to the crown. And no farther attempts were after- 
wards made in ſupport of thefe foreign jurifdictions. 


A LEARNED writer, before referred to, is therefore 
greatly miſtaken, when he ſays (n), that in Henry the fixth's 
time the archbiſhop of Canterbury and other biſhops of- 
fered to the king a large ſupply, if he would conſent that 
all laws againſt provilors, and eſpecially the ſtatute 16 Ric. 
II. might be repealed ; but that this motion was rejected. 
This account is incorrect in all its branches. For, firſt, 
the application, Which he probably means, was made not 


by the biſhops only, but by the unanimous conſent of a | 


provincial ſynod, aſſembled in 1439, 18 Hen. VI. that 
very ſynod which at the ſame time refuſed to confirm and 


allow a _ bulle, which then was laid before them. 
| Next, 


(n) Dav- 96. 
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Next, the purport of it was not to procure a repeal of the 
ſtatutes again& proviſors, or that of Richard II. in partieu- 

lar; but to requeſt that the penalties thereof, which by a 
forced conſtruction were applied to all that ſued in the 
ſpiritual, and even in many temporal, courts of this realm, 
might be turned againſt the proper objects only; thoſe who 
appealed to Rome or to any foreign juriſdiftions : the tenor 
of the petition being, that thoſe penalties ſhould be taken 
« to extend only to thoſe that commenced any ſuits or pro- 
« cured any writs or public inftruments at Rome, or elſe- 
« where out of England ; and that no one ſhould be pro- 
« ſecuted upon that ſtatute for any ſuit in the ſpiritual 
« courts or lay juriſdictions of this kingdom.” Laſtly, the 
motion was ſo far from being rejected, that the king pro- 


miſed to recommend it to the next parliament, and in the 


mean time that no one ſhould be moleſted upon this ac- 
count. And the clergy were ſo ſatisfied with their ſuecceſs, 
that they granted to the king a whole tenth upon this oc- 
caſion (o). | 


AND indeed fo far was the archbiſhop, who preſided in 
this ſynod, from countenancing the uſurped power of the 
pope in this realm, that he was ever a firm oppoſer of it. 
And particularly, in the reign of Henry the fifth, he pre- 
vented the king's uncle from being then made a cardinal, 
and legate a latere from the pope ; upon the mere principle 
of its being within the miſchief of papal proviſions, and 
derogatory from the liberties of the Engliſh church and na- 
tion, For, as he expreſſed himſelf to the king in his letter 
upon that ſubject, he was bound to oppoſe it by his lige- 
% ance, and alſo to quit himſelf to God, and the church of 
this land, of which God and the king had made him go- 
«'yernor,” This was not the language of a prelate addict- 
ed to the ſlavery of the ſee of Rome; but of one, who was 
indeed of principles ſo very oppoſite to the papal uſwpa- 
tions, that in the year preceding this ſynod, 17 Hen. VI. he 
refuſed to conſecrate a biſhop of Ely, that was nominated 


by pope Eugenius IV. A conduct quite conſonant to his for- 
| mer 


(e) Wilk. Corcil, Mag. Brit. III 333. 
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mer behaviour, in 6 Hen. VI. when he refuſed to obey the 
commands of pope Martin V. who had required him to 
exert his endeavour to repeal the ſtatute of praemunire; 
Ce execrabile i114 flatutum,”* as the holy father phraſes it) 
which refuſal ſo far exaſperated the court of Rome a$aink 
him, that at length the pope iffued a bulle to ſuſpend him 
from his office and authority, which the ar chbiſhop diſre. 
garded, and appealed to a general council. And fo ſenſible 
were the nation of their primate's merit, that the lords ſpi- 
vitual, and temporal, and alfo the univerſity of Oxford, 
wrote letters to the pope in his defence; and the houſe of 
commons addrefled the king, to fend an embaſſador forth. 
With to his holineſs, on behalf of the archbiſhop, who had 
incurred the diſpleaſure of the pope for oppoſing the exeeſ- 
ſive power of the court of Rome (p). 


Tuts then is the original meaning of the offence, which 
we call proemunire ; viz. introducing a foreign power into 
this land, and creating interium in imberio, by paying that 
obedience to papal proceſs, which conititutionally belonged 
to the king alone, long before the reformation in the reign 
of Henry the eighth: at which time the penalties of pras- 
munre were indeed extended to more papal abuſes than be- 
fore 5 as the kingdom then entirely renounced the authority 
of the ſee of Rome, though not all the corrupted doctrines 
of the Roman church. And therefore by the ſeveral gatutes 
of 24 Hen. VIII. c. 12. and 25 Hen. VIII. c. 19 & 21. to 
appeal to Rome from any of the king's courts, which 
(though illegal before) had at times been connived at; to ſue 
to Rome for any licence or diſpenſation; or to obey any 
proceſs from thence; are made liable to the pains of jrar- 
munire. And, in order to reſtore to the king in effect the 
nomination of vacant E and yet keep up the eſta- 


bliſhed | 


(p) See Wilk. Cencil Mag. Br. Vol. lil. poſſim, and Dr. 
Duck's life of archbiſhop Chichele, who was the pre late h. ie 
ſpok en of, and the munificent ſourder of All Souls college 
in Oxford: in vindication of whoſe memory the author hepcs 
to be exculed this digreflion ; if indeed it be a di greſſion, to 
ſhew how contrary to the ſentiments of fo learned and pious 4 
pretate, even in the days of popery, thoſe uturpations welt 
Which the flatutes of prammunire and proviſors were mage te 


reit ain. 
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plimed forms, it is enacted by ſtatute 25 Hen. VIII. c. 20. 
that if the dean and chapter refuſe to elect the perſon 
named by the king, or any archbiſhop or biſhop to confirm 
or conſecrate him, they ſhall fall within the penalties of the 
ſtatutes of ꝓpraemumirr. Alfo by ſtatute 5 Eliz. c. 1. to refuſe 
the oath of ſupremacy will incur the pains of praemunire; 
and to defend the pope's juriſdiction in this realm, is a 
praemunire for the firſt offence, and high treaſon for the fe- 
cond. So too, by ſtatute 13 Eliz. c. 2. to import any agnus 
Dei, crofles, beads, or other ſuperſtitious things pretended 
to be hallowed by the biſhop of Rome, and tender the 
ſame to be uſed; or to receive the ſame with ſuch intent, 
and not diſcover the offender ; or if a juſtice of the peace, 
knowing thereof, ſhall not within fourteen days declare it 
to a privy counſellor ; they all incur a raemunire. But 
importing or ſelling maſs books, or other popiſh books, is 
by ſtatute 4 Jac, I. c. 5. F. 25. only liable to a penahy of 
forty ſhillings, Laſtly, to contribute to the maintenance 
of a j<ſuit's college, or any popiih ſeminary whatever, be- 
yond ſea 3 or any perſon in the ſame ; or to contribute to 
the maintenance of any jeſuĩit or popiſh prieſt in England, 
is by ſtatute 27 Eliz. c. 2. made liable to the penalties of 
proemunire, 


Tus far the penalties of praemanire ſeem to have kept 
within the proper bounds of their original inſtitution, the 
depreſſing the power of the pope : but, they being pains 
of no inconfiderable conſequence, it has been thought fit to 
| apply the ſame to other heinous offences; ſome of which 
bear more, and ſome leſs relation to this or igina! offence, 
and ſome no relation at all. 


Thus, 1. By the ſtatute 1 & 2 Ph. & Mar. c. 8. to mo- 
et the poſſeſſors of abbey lands granted by parliament to 
Henry the eighth, and Edward the ſixth, is a praemunire. 
2. So likewiſe is the offence of acting as a broker or agent 
in any uſurious contract, where above ten per cent. intereſt 
is taken, by ſtatute 13 Eliz. c. 10. 3. To obtain any ſtay 
of proceedings, other than by arreit of judgment or writ 
ot error, in any ſuit for a monopoly, is likewiſe a pr aemunire, 


by 
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by ſtatute 21 Jac. I. c. 35 4. To obtain an excluſive patent 


for the ſole making or importation of gunpowder or arms, : 
or to hinder others from importing them, is alſo a praemunire Ml; 
buy two ſtatutes; the one 16 Car, I. c. 21. the other 1 Jac, MW 7 


II. c. 8. 5. On the abolition, by ſtatute 12 Car. II. c. 24, 
of purveyance (q), and the prerogative of pre-emption, or 
taking any victual, beaſts, or goods for the king's uſe, at a 
ſtated price, without conſent of the proprietor, the exertion 
of any ſuch power for the future was declared to incur the WM, 
penalties of praemunire. 6. To aſſert, maliciouſly and ad- Wi, 
viſedly, by ſpeaking or writing, that both or either houſe of WI 
parliament have a legiſlative authority without the king, is Wh 
declared afraemunire by ſtatute 13 Car. II. c. 1. 7. By the . 
habeas corpus act alſo, 31 Car. II. c. 2. it is a praemunire, 
and incapable of the king's pardon, beſides other heavy pe- 
nalties (r), to ſend any ſubject of this realm a priſoner into N.., 
parts beyond the ſeas. 8. By the ſtatute x W. & M. ſt. 1, 
c. 8. perſons of eighteen years of age, refuſing to take the 
new oaths of allegiance, as well as ſupremacy, upon tender 
by the proper magiſtrate, are ſuhje& to the penalties of a 
praemunire ; and by ſtatute 7 & 8 W. III. c. 24. ſerjeants, 
counſellors, proctors, attornies, and all officers of courts, 
practiſing without having taken the oaths of allegiance and 
ſupremacy, and ſubſeribed the declaration againſt popery, 
are guilty of a fraemunire, whether the oaths be tendered 
or no. 9. By the ſtatute 6 Ann. c. 7. to aſſert maliciouſly 
and directly, by preaching, teaching, or adviſed ſpeaking, 
that thethen pretended prince of Wales, or any perſon other 
than according to the acts of ſettlement and union, hath any 
right to the throne of theſe kingdoms ; or that the king 
and parliament cannot make laws to limit the deſcent of ths 
crown; ſuch preaching, teaching, or adviſed ſpeaking is 
fraemunire : as writing, printing, or publiſhing the ſame 
doctrines amounted, we may remember, to high treaſon, 
10. By ſtatute 6 Ann. c. 23. if the aſſembly of peers ef 
Scotland, convened to elect their ſixteen repreſentatives it 
the Britiſh parliament, ſhall preſume to treat of any othe 

matte 


(q) See Vol. I. pag. 287. 
(r) See Vol. I. pag. 138. Vol. III. pag. 137. 
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matter ſave only the election, they incur the penalties of a 
praemunire. 11. The laſt offence that has been made a 
praemuni re, was by ſtatute 6 Geo. I. c. 18. the year after the 

infamous ſouth ſea project had beggared half the nation. 

This therefore makes all unwarrantable undertakings by 
unlawful ſubſcriptions, then commonly known by the name 
of bubbles, ſubject to the penalties of a praemunire. 


| HAvING thus inquired into the nature and ſeveral ſpecies 

of fraemunire, its puniſhment may be gathered from the 
foregoing ſtatutes, which are thus ſhortly ſummed up by fir 
Edward Coke (s): „ that, from the conviction, the de- 
6 fendant ſhall be out of the king's protection, and his, 
lands and tenements, goods and chattles forfeited to the 
„king: and that his body ſhall remain in priſon at the 
© king's pleaſure 3 or (as other authorities have it) during 
& life (t) :“ both which amount to the ſame thing; as the 
ing by his prerogative may any time remit the whole, 
r any part of the puniſhment, except in the caſe of tranſ- 
preſſing the ſtatute of habeas corpus. Theſe forfeitures, 
here inflicted, do not (by the way) bring this offence within 
ur former definition of felony : being inflited by particu- 
x ſtatutes, and not by the common law. But fo odious, 

Edward Coke adds, was this offence of jr aemunire, that 

I man that was attainted of the ſame might have been ſlain 


ered any other man without danger of law : becauſe it was 
ull rovided by law (u), that any man might do to him as to 
arb be king's enemy; and any man may lav fully kill an ene- 
ober ly, However, the poſition itſelf, that it is at any time 
ul to kill an enemy, is by no means tenable : it is only 
7 ful, by the law of nature and nations, to kill him in the 
of 


it of battle, or for neceſſary ſelf-defence. And, to ob- 
8 rie ſuch ſavage and miſtaken notions, the ſtatute 5 Eliz. 
1, provides, that it ſhall not be lawful to kill any perſon, 


eaſon . ; 

zel duned in af raemunire, any law, ſtatute, opinion, or expo 
a ſition 
ves | 


) 1 Inſt, 129. (t) 1 Bulſtr. 199. 


matte ) Stat. 25 Edw, III. ſt. 5.0. 22. 
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ſition of law to the contrary notwithſtanding. But ſtil 
ſuch delinquent, though protected as a part of the public 


injury, how atrocious ſoever; being ſo far out of the pro. 
tection of the law, that it will not guard his civil rights, 

nor remedy any grievance which he as an individual may 

ſuffer. And no man, knowing him to be guilty, can with 
fafety give him comfort, aid, or relief (w). 


(W) 1 Hawk. P. C. 55. 
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CHAPTER THE NINTH. 


Or MISPRISIONS axp CONTEMPTS, 
AFFECTING THE KING AND 60 
VERNM ENT. 


HE fourth ſpecies of offences, more immediately 
againſt the king and government, are veg miſ- 
priſons and contempts. 


M1SPRISION s (a term derived from the old French meſ- 
pris, a neglect or contempt) are, in the acceptation of our 
law, generally underſtood to be all ſuch high offences as are 
under the degree of capital, but nearly bordering thereon: 
and it is ſaid, that a miſpriſion is contained in every treaſon 
and felony whatſoever ; and that, if the king fo pleaſe, 
the offender may be proceeded againſt for the miſpriſion 
only (a). And upon the ſame principle, while the juriſ- 
dition of the ſtar chamber ſubſiſted, it was held that the 
king might remit a proſecution for treaſon, and cauſe the 
alinquent to be cenſured in that court, merely for a high 
miſdemeſnor: as happened in the caſe of Roger earl of 
Rutland, in 43 -Eliz. who was concerned in the earl of 
Eſſex's rebellion (b). Miſpriſions are generally divided into 
two ſorts. ; negative, which conſiſt in the concealment of 
ſomething which ought to be revealed; and poſitive, which 


2. in the commiſſion of SOS which qught not to 
e done. 


19 


(a) Yearb. 2 Ric, III. 10. Staundf. P. C. 37. 1 Hawk. P. C. 
5, 56. (b) Hudſon of the court of ſtar -· ham ber. MS. 
n MAN. Brit, : | os 
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I. Or the firſt, or negative kind, is what is called miſ- 
prifion of treaſon ; conſiſting in the bare knowledge and 
concealment of treaſon, without any degree of aſſent there. 
to: for any aſſent makes the party a principal traitor ; as 
indeed the concealment, which was conſtrued aiding and 
abetting, did at the common law : in like manner as the 
knowledge of a plot againſt the ſtate, and not revealing it, 
was 2 capital crime at Florence, and other ſtates of Italy (c), 
But it is now enacted by the ſtatute x & 2 Ph. & Mar. c. 10. 
that a bare concealment of treaſon ſhall be only held a 
miſpriſion. This concealment becomes criminal, if the 
party apprized of the treaſon does not, as ſoon as con- 
veniently may be, reveal it to ſome judge of aſſize or juſtice 
of the peace (d). But if there be any probable circumſtan- 
ces of aſſent, as if one goes to a treaſonable meeting, know- 
ing beforehand that a conſpiracy is intended againſt the 
king; or being in ſuch company once by accident, and hay- 
ing heard ſuch treaſonable conſpiracy, meets the ſame 
company again, and hears more of it, but conceals it; 
this is an implied aſſent in law, and makes the conceale 
guilty of principal high treaſon (e). | 


THERE is alſo one poſitive miſpriſion of treaſon, created 
ſo by act of parliament. The ſtatute 13 Eliz. c. 2. enadts, 
that thoſe who forge foreign coin, not current in this king- 
dom, their aiders, abettors, and procurers, ſhall all be guilty 
of miſpriſion of treaſon. For, though the law would not 
put foreign coin upon quite the ſame footing as our own; 
yet, if the circumſtances of trade concur, the falſifying it 
may be attended with conſequences almoſt equally perni- 
cious to the public; as the counterfeiting of Portugal mo- 
ney would be at preſent: and therefore the law has made i 
an offence juſt below capital, and that is all. For the pu- 
niſhment of miſpriſion of treaſon is loſs of the profits of 
lands during life, forfeiture of goods, and impriſonment 
during life (f). Which total forfeiture of the goods 


was 


5 x So + 


(e) Guicciard, Hiſt, b. 3 & 14, (d) 1 Hal. P. C. 37: 
(e) 1 HWK. P. C. 86. (!) 1 Hal. P. C. Tn. 
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was originally inflited while the offence amounted to prin- 
cipal treaſon, and of courſe included in it a felony, by the 


common law; and therefore is no exception to the gene- 


ral rule laid down in a former chapter (g), that wherever 


an offence is puniſhed by a 8 e iN it is 1 
om the common law. | 


Viana N of felony 1s alſo the concealment of a fe- 
Jony which a man knows, but never aſſented to; for, if he 
aſſented, this makes him either principal, or acceſſory. 
And the puniſhment of this, in a public officer, by the 


ſtatute Weſtm. 1. 3 Edw. I. c. 9. is impriſonment for a 


year and a day ; in a common perſon, impriſonment for a 
leſs diſcretionary time; and, in both, fine and ranſom at 
the king's pleaſure: which pleaſure of the king muſt be 
obſerved, once for all, not to ſignify any extrajudicial will 
of the ſovereign, but ſuch as is declared by his repreſenta- | 
tives, the judges i in his courts of juſtice ; “ we regis 
in curia, non in camera (h). | | 


THERE is alſo bother ſpecies of negative miſpriſions ; 
namely, the concealing of treaſure- trove, which belongs to 
the king or his grantees by prerogative- royal: the conceal- 
ment of which was formerly puniſhable by death (j); but 


no _— by fine et impriſonment (i). 


II. MisPRISIONS, which are mirely poſitive, are ge- 


nerally denominated contempts or high rue nd ; of 
which | 


1. THE firſt and principal 1 is the mal- adminiſtration of 


ſuch high officers, as are in public truſt and employment. 


This is uſually puniſhed by the method of parliamentary 
impeachment : wherein ſuch penalties, ſhort of death, are 
inflicted, as to the wiſdom of the houſe of peers ſhall ſeem 
proper; conſiſting uſually of baniſhment, impriſonment, 
fines, or perpetual diſability. Hitherto alſo may be referred 

VoL. IV, F the 


(3) See pag. 94. 


h] 1 Hal. P. C. 378. 
(1) Glanv. J. 1. c. 2. 0 375 


(i) 3 laſt, 133. 
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he offence of imbexæling the public monęy, called among the 
Romans prculatus, which the Julian law puniſhed with 
death in a magiſtrate, and with deportation, or baniſfi- 
ment, in à private perſon (k). With us it is not a capital 
erime, but ſubjects the committer of it to a diſcretionary 
fine and impriſonment. Other miſpriſions are, in general, 
ſuch contempts of the executive magiſtrate, as En 
themſelves: by ſome arrogant and undutiful behaviour to- 


wards the king and government. Theſe are 


2. CONTEMPTS againſt the king's prerogative. As, by 
refuſing to aſſiſt him for the good of the public either in 
his councils, by advice, if called upon; or in his wars, by 
perſonal ſervice for defence of the realm, againſt a rebel- 

lion or invaſion. (I. Under which claſe may be ranked the 
neglecting to j join the paſſe rcamitatus, or power of che coun- 

ty, being thereunto required by the ſheriff or juſtices, ac- 
cording to the ſtatute 2 Hen. V. c. 8. yhich is a duty in- 
cumbent upon all that are fifteen years of age, under the 
degree of nobility, and able to travel (m). Contempts a- 
gainſt the prerogative may alſo. be, by preferring the in- 
tereſts of a foreign potentate to thoſe of our own, or. doing 
or receiving any thing that may create an undue influence 
in favour of ſuch extrinſic power: as, by taking a penſion 
from any foreign prince without the conſent of the king (n), 
Or, by diſobeying the king's lawful commands : whether 
by writs iſſuing out of his courts of juſtice, or by a ſum- 
mons to attend his privy council, or by letters from the king 
to a ſubject commanding him to return from beyond the 
ſeas, (for diſobedience to which his lands ſhall be ſeiſed till 
he does return, and himſelf afterwards puniſhed) or by his 
writ of ne ect regnum, or proclamation, commanding the 


ſubject to Borg? at home (o). Diſobedience to any of theſe | 


commands is a high miſpriſion and contempt: and ſo, laſtly, 
is difobedience to any act of parliament, where no particu- 
lar penalty i is afſigned ; 3 for then it is Pannen like ar 


tk) Inf. 4. 18. 9. 260 Hauk. P. C. 59. 
(m) Lamb. Eir. 315. (n) 3 Iaſt. 144. 
(0) See Vol. I. pag. 66. 
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reſt of theſe contempts, by fine and impriſonment, at the 
diſcretion of the king's courts of juſtice (p). 


"= ConTEMPTS and miſpriGons againſt the king” s per ſon 
and government, may be by ſpeaking or writing againſt 
them, curſing or wiſhing him ill, giving out ſcandalous 
ſtories concerning him, or doing any thing that may tend 
to leſſen him in the eſteem of his ſubjects, may weaken his 


government, or may raiſe jealouſies between him and his 


people. It has been alſo held an offence of this ſpecies to 
drink to the pious memory of a traitor ; or for a cler 775 

man to abſolve perſons at the gallows, who there perſi 

the treaſons for which they die: theſe being acts which 


impliedly encourage rebellion. And for this ſpecies of 


contempt a man may not only be fined and impriſoned, 
but ſuffer. the pillory or rather infamous corporal puniſh- 
ment (q) : in like manner as, in the antient German em- 
pire, ſuch perſons as endeavoured to ſow ſedition, and diſ- 
turb the public tranquillity, were condemned to become the 
obje&ts. of public notoriety and deriſion, by carrying a dog 
upon their ſhoulders from one great town to another, 
The emperors Otho I. and Frederic Barbaroſſa inflicted this 
puniſhment on noblemen of the higheſt rank (r). 


4. CONTEMPTS againſt the king's title, not amounting 


to treaſon or praemunire, are the denial of his right to the 


crown in-common and unadviſed diſcourſe ; for, if it be by 
adviſedly ſpeaking, we have ſeen (s) that it amounts to a 
praemunire. This heedleſs ſpecies of contempt is however 
puniſhed by our law with fine and impriſonment. Likewiſe 
if any perſon ſhall in any wiſe hold, affirm, or maintain, 
that the common laws of this realm, not altered by parlia- 
ment, ought not to direct the right of the crown of Eng- 
land ; this is a miſdemeſnor, by ſtatute 14 Eliz. c. 1. and 
puniſhable with forfeiture of goods and chattels. A con- 
tempt may alſo ariſe from refuſing or neglecting to take 
the oaths, appointed by ſtatute for the better ſecuring the 


F 2 govern- 


(p) 1 Hawk. P. C. 6 (a) 1 Hawk. P. C. 60. 
(r) Mod. Un. Hiſt. xxix. 28, 119: (0) See pag. 91. 
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government; and yet acting in a public office, place of 
truſt, or other capacity, for which the ſaid oaths are requir- 
cd to be taken; wig. thoſe of allegiance, ſupremacy, and 

abjuration : which muſt be taken within ſix calender 
months after admiſſion. The penalties for this contempt, 
inflifted by ſtatute 1 Geo. I. ſt. 2. c. 13. are very little, if 


any thing, ſhort of thoſe of a praemunire ; being an inca- 
pacity to hold the ſaid offices, or any other ; to proſecute 
any ſuit ; to be guardian or executor ; to take any legacy 
or deed of gift; and to vote at any election for members 
of parliament : and after conviction the offender ſhall alſo 
forfeit 500 JI. to him or them that will ſue for the ſame, 

Members on the foundation of any college in the two uni- 
verſities, who by this ſtatute are bound to take the oaths, 
muſt alſo regiſter a certificate thereof in the college regil- 
ter, within one month after; otherwiſe, if the electors do 
not remove him, and elect another within twelve months, 
or after, the king may nominate a perſon to ſucceed him 
by his great ſeal or ſign manual. Beſides thus taking the 
oaths for offices, any two juſtices of the peace may by the 
ſame ſtatute ſummon, and tender the oaths to, any perſon 
whom they ſhall ſuſpect to be diſaffected; and every per- 

ſon refuſing the ſame, who 1s properly called a non-juror, 
ſhall be adjudged a popiſh recuſant convict, and ſubjected 
to the ſame penalties that were mentioned in a former chap- 
ter (t); which in the end may amount to the alternative of 
abjuring the realm, or ſuffering death as a felon, 


5. CONTEMPTS againſt the king's palaces or courts of 
juſtice have always been looked upon as high miſpriſions: 
and by the antient law, before the conqueſt, fighting in the 
king's palace, or before the king's judges, was puniſhed 
with death (v). So too, in the old Gothic conſtitution, 
there were many places privileged by law, quibus major re- 
derentia et ſecuritas debetur, ut templa et judicia, quae ſantia 
habebantur,—arces et aula regis, —denique locus quilibet 


praeſente aut adventante rege (u). And at preſent, with 
us, 


(t) See pag. 36. (sv) 3 Inſt. 140 LL, Alured, cop. 7 34 
(u) Stiernh. de jure Goth. J. 3. C. 3. | | 
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than even in the king's palace. The reaſon ſeems to be, 


ſtriking in the king's courts of juſtice, or drawing a ſword 


being looked upen as an offence of the ſame nature with 


view, is puniſhed only with fine and impriſonment (2). 
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uh, by the ſtatute 33 Hen. VIII. c. 12. malicious ſtriking 
in the king's palace wherein his royal perſon reſides, where- 
by blood is drawn, is puniſhable by perpetual impriſonment, 
and fine at the king's pleaſure; and alſo with loſs of the 


offender's right hand, the ſolemn execution of which ſen- 
tence 1s preſcribed in the ſtatute at length. | 


Bur friking in the king's ſuperior courts of juſtice, in 
Weſtminſter-hall, or at the aſſizes, is made ſtill more penal 


that thoſe courts being antiently held in the king's palace, 
and before the king himſelf, ſtriking there included the for- 
mer contempt againſt the king's palace, and ſomething 
more: vix. the diſturbance of public juſtice. For this rea- 
ſon, by the antient common law before the conqueſt (w), 


therein, was a capital felony : and our modern law retains 
ſo much of the antient ſeverity, as only to exchange the 
loſs of life for the loſs of the offending limb. Therefore a 
ſtroke or a blow in ſuch court of juſtice, whether blood be 
drawn or not, even aſſaulting a judge, fitting in the 
court, by drawing a weapon, without any blow ſtruck, is 
puniſhable with the loſs of the right hand, impriſonment 
for life, and forfeiture of goods and chattels, and of the 
profits of his lands during life (x). A reſcue alſo of a 
priſoner from any of the ſaid courts, without ſtriking a 
blow, is puniſhed with perpetual impriſonment, and for- 
feiture of goods, and of the profits of lands during life (y) : 


the laſt; but only, as no blow is actually given, the ampu- 
tation of the hand is excuſed. For the like reaſon an af- 
fray, or riot, near the ſaid courts, but out of their actual 


F 3 Nor 


(w) LL. Inac. c. 6. LL. Canut. c. 56. LL, Alured. c. 7. 
(x) Sta undf. P. C. 38. 3 Inſt, 140, 141. 
(y) x Hawk, P. C. 57. ee Cro. Car. 373. 
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Nor only ſuch as are guilty of an actual violence, but 
of threatening or reproachful words to any judge fitting in 
the courts, are guilty of a high miſpriſion; and have been 
puniſhed with large fines, impriſonment, and corporal pu- 


niſhment (a). And, even in the inferior courts of the 


king, an affray, or contemptuous behaviour, is puniſh- 
able with a fine by the judges there fitting: as by the 
Reward in a court-leet, or the like (b). 


LIKEW1SE all ſuch, as are guilty of any injurious treat- 


ment to thoſe who are immediately under the protection of + 


a court of juſtice, are puniſhable by fine and impriſonment: 
as if a man aſſaults or threatens his adverſary for ſuing 
bim, a counſellor or attorney for being employed again 
him, a juror for his verdict, or a gaoler or other miniſterial 
office for keeping him in cuſtody, and properly executing 
his duty (c) : which offences, when they proceeded farther 
than bare threats, were puniſhed in the Gothic conſtituti- 
ons with exile and forfeiture of goods (d). ; 


LASTLY, to endeavour to diſſuade a witneſs from giving 
evidence ; to diſcloſe an examination before the privy coun- 


cil; or, to adviſe a priſoner to ſtand mute; (all of which 


are impediments of juſtice) are high miſpriſions, and con- 
tempts of the king's courts, and puniſhable by fine and im- 
priſonment. And antiently it was held, that if one of the 
grand jury diſcloſed to any perſon indicted the evidence that 
appeared againſt him, he was thereby made acceflory to 
the offence, if felony ; and in treaſon a principal. And 
at this day it is agreed, that he is guilty of a high miſ- 
priſion (e), and liable to be fined and impriſoned (f). 


CHAPTER 


(2) Cro. Car. g03, (b) i Hawk. P. C. 58. 
(c) 3 Inſt. 141, 142. (d) Stiernh. de jure Go“ b. J. 3. c. 3. 


(e) See Barr. 212. 27 Aſſ. pl. 44. J. 4. fol. 138. 
(f) 1 Hawk. P. C. 39. | 
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CHAPTER THE TENTH, 


Or OFFENCES acainsT PUBLIC | 
W 


HE order of our diſtribution will next lead us to take 
into conſideration ſuch crimes and miſdemeſnors as 
more eſpecially affect the common-wealth, or public polity 
of the kingdom: which however, as well as thoſe which 
are peculiarly pointed againſt the lives and ſecurity of pri- 
vate ſubjects, are alſo offences againſt the king, as the Pater- 
8 familias of the nation; to whom it appertains by his regal 
4 office to protect the community, and each individual there- 
iv, from every degree of injuriqus violence, by executing 
thoſe laws, which the people themſelves in conjunction 
with him have enacted; or at leaſt have conſented to, by 
an agreement either a made in the perſons of their 
repreſentatives, or by a tacit and implied conſent preſumed 

and proved by immenorial uſage, 


BS or . 


“ 


THE ſpecies of crunes, Which we have now before us, 
5 ſubdivided into ſuch a number of inferior and ſubordinate 
claſſes, that it would much exceed the bounds of an elemen- 
ER tary treatiſe, and be inſuppartably tedious to the reader, 
were I to examine them all minutely, or with any degree 
of critical accuracy. I ſhall therefore confine myſelf prin- 
pally to general definitions or deſcriptions of this great 
variety of offences, and to the puniſhments inflicted by law 
tor each particular offence ; with now and then a few in- 
adenta] obſervations : referring the ſtudent for more parti- 
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culars to other voluminous authors; who have treated of 
theſe ſubjets with greater ' preciſion and more in detail, 
than is conſiſtent with the plan of theſe commentaries. 


THe crimes and miſdemeſnors, that more eſpecially af- 
fect the common- wealth, may be divided into five ſpecies ; 
vix. offences againſt public j»ft:ce, againſt the public feace, 
againſt public trade, againſt the public health, and againſt 
the public folice or oeconomy : of each of which we will 
take a curſory view in their order. | 


FIRST then, cf offences againſt public jyflice : ſome of 
which are felonious, whoſe puniſhment may extend to 
death; others only miſdemeſnors. I ſhall begin with thoſe 
that are moſt' penal, and deſcend gradually to ſuch as are 
cf leſs . i 

1. IMBEZZLING or vacating records, or ſalſifying certain 
other proceedings in a court of judicature, is a felonious 
oftence againſt public juſtice, It is enacted by ſtatute 8 
Hen. VI. c. 12. that if any clerk, or other perſon, ſhall 
wilfuily take away, withdraw, or avoid any record, or pro- 
ceſs in the ſuperior courts of juſtice in Weſtminiſter-hall, 
by reaſon whereof the judgment ſhall be reverſed or not 
take effet; it is felony not only in the principal actors, 
but alſo in their procurers, and abettors. Likewiſe by ſta- 
tute 21 Jac. I. c. 26. to acknowlege any fine, recovery, 
deed enrolled, ſtatute, recognizance, bail, or judgment, in 
the name of another perſon not privy to the ſame, is fe- 
lony without benefit of clergy. Which law extends only 
to proceedings in the courts themſelves : but by ſtatute 4 
W. & M. c. 4. to perſonate any other perſon before any 
commiſſioner authorized to take bail in the country is alſo 
felony. For no man's property would be ſafe, if records 
- might be ſuppreſſed or falſified, or perſons' names be falſe- 
ly uſurped in courts, or before their public officers. 


2. To 
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2. To prevent abuſes by the extenſive power, which the 
law is obliged to repoſe in gaolers, it is enacted by ſtatute 
14 Edw. III. c. 10. that if any gaoler by too great dureſs of 
impriſonment makes any . priſoner, that he hath in ward, 
become an affrower or an apfellor againſt his will; that is 


as we ſhall ſee hereafter, to accuſe and turn evidence againſt 


ſome other perſon ;. it is felony 1 in the gaoler. For as fir 


Edward Coke (a) obſerves, it is not lawful to induce or ex- 


cite any man even toa juſt accuſation of another ; much leſs 
to do it by dureſs of impriſonment 3 ; and leaſt 5 all by a 
gaoler, to whom the priſoner is committed for ſafe cuſtody. 


3. A THIRD offence againſt public juſtice is obfruding 
the execution of lawful froceſs. This is at all times an of- 


fence of a very high and preſumptuous nature; but more 


particularly ſo, when it is an obſtruction of an arreſt upon 
criminal proceſs. And it hath been holden, that the party 

oppoſing ſuch arreſt becomes thereby. particeps criminis; 
that is, an acceſſory in felony, and a principal in high trea- 
ſon (b). Formerly one of the greateſt obſtructions to pub- 
lic juſtice, both of the civil and criminal kind, was the mul- 
titude of pretended privileged places, where indigent per- 
ſons aſſembled together to ſhelter themſelves from juſtice, 
(eſpecially in London and Southwark) under the pretext of 
their having been antient palaces of the crown, or the 
like (c): all of which ſanctuaries for iniquity are now de- 
moliſhed, and the oppoſing of any proceſs therein is made 
highly penal, by the ſtatutes 8 & 9 W. III. c. 27. 9 Geo. I. 
c. 28. and 11 Geo. I. c. 22. which enact, that perſons op- 
poling the execution of any proceſs in ſuch pretended pri- 
vileged places within the bills of mortality, or abuſing any 
officer in his endeavours to execute his duty therein, ſo that 
he receives bodily hurt, ſhall be guilty of felony, and tranſ- 


ported for ſeven years. | 
F 5 | J. At 


(a4) 3 Inſt. 91. (b) 1 Hawk. P. C. 127. 
(e) Such as HMHbite-Friers, and its ien the Saws - ard 
the Mint in Southwark. 
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4. AN eſcape of a perſon arreſted upon criminal proceſs, 
by cluding the vigilance of his keepers before he is put in 
hold, is alſo an offence againſt public juſtice, and the party 
himſelf is puniſhable by fine or impriſonment (d). But the 
officer permitting ſuch eſcape, either by negligence or con- 
nivance, is much more culpable than the priſoner ; the na- 

tural defire of liberty pleading ſtrongly in his behalf, though 
he ought in ſtrictneſs of law to ſubmit himſelf quietly to 
cuſtody, till cleared by the due courſe of juſtice, Officers, 
therefore who, after arreſt, negligentiy permit a felon to ef- 
Eape, are alſo puniſhable by fine (e); but voluntary eſcapes, 
by conſent and connivance of the officer, are a much more 
ferious offence : for it is generally agreed that ſuch efcapes 
amount to the ſame kind of offence, and are punifhable in 
the fame degree, as the offence of which the priſoner is 
guilty, and for which he is in cuſtody, whether treaſon, fe- 
ony, or treſpaſs. And this, whether he were actually com- 
Mitted to gaol, or only under a bare arreft (f). But the 
officer cannot be thus punithed, till the original delinquent 
is actually found guilty or convicted, by verdict, confeſſion, 
or otitlawry, of the crime for which he was ſo committed 
or arrefted : otherwiſe it might happen, that the officer 
might be puniſhed for treaſon or felony, and the perſon ar- 
reſted and efeapmg might turn out to be an innocent man. 
But, before the conviction of the principal party, the officer 
thus neglecting his duty may be fined and impriſoned for a 
miſdemeſnor (g). 


$. BREACH of priſon by the offender himſelf, when com- 
mitted for any cauſe, was felony at the common law (h): or 
even confpiring to break it (i). But this ſeverity is miti- 
gated by the ſtatute de frangentibus priſcnum, 1 Edw. II. 
which enacts, that no per ſon ſhall have judgment of life or 
member, for breaking priſon, unleſs committed for ſome 
| capital 


(d) 2 Hawk. P. C. 122. (e) 1 Hal. P. C. co. 
inn F. c. $90. H.. P. C. 134 

(gs) x Hal. P. C. 588, 9. 2 Hawk, P'. C. 134, 5. 

(h) 1 Hal. P. C. 6c. i 
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capital offenee. 80 that to break priſon, when lawfully 
committed for any treaſon or felony, remains ſtill felony as 
at the common law ; and to break priſon, when lawfully 
confined upon any other inferior charge, is ſtill puniſhable 
as a high miſdemeſnor by fine and impriſonment. For 
the ſtatute, which ordains that ſuch offence ſhall be no 
longer capital, never meant to exempt it entirely IEA 
degree of ee (X). : 


6. RESCUE ia the forcibly freeing another from an arreſt 
or impriſonment; and is generally the ſame offence in the 
ranger ſo reſcuing, as it would have been in the party 
himſelf to have broken priſon (I). A. reſcue therefore ef 
one apprehended for felony, is felany; for treaſon, treaſon ; 
and for a miſdemeſnor, a miſdemeſnor alſo. But here, as 
upon voluntary eſcapes, the principal muſt firſt be attainted 
before the reſcuer can be puniſhed : and far the ſame rea- 
ſon ; becauſe perhaps in fact it may turn out that there has 
been no offence committed (m). By the ſtatute, 16 Geo. 
II. c. 31. to aſſiſt a priſoner in cuſtody for treaſon or felony 
with any arms, inſtruments of eſcape, or diſguiſe, without 
the knowledge of the gaoler; or any way to aſſiſt ſuch 
priſoner to attempt an eſcape, though no eſcape be actually 
made, is felony, and ſabje&s the offender to tranſportation; 
for ſeyen years, And by the ſtatutes 25 Geo. IL c. 37. 
and 27 Geo. II. c. 15. to reſcue, or attempt to reſcue, any 
perſan committed for murder, or for any of the offences 
enumerated in the latter of thoſe as, or in the black act, 


9 Geo. I. c. 22, is felony without benefit of clergy. 


7. ANOTHER capital . againſt public juſtice is the 
returning from tranſportation, or being ſeen at large in 
Great Britain before the expiration of the-terin for which 
the offender was ſentenced to be tranſported. This is made | 
fclony without benefit of clergy in moſt cafes by ftatutes 

4 Geo. 


(K) 2 Hawk. P. C. 123, (Y) Bid. 139. 
m) 1 Hal. P. C. 607, | 
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4 Geo. I. c. 11. 6 Geo. I, . 23. and 8 Geo. III. 


8. 


8. AN cighth/i is that of taking a reward, under pretence 
of helping the owner to his Holen goods. This was a con- 
trivance carried to a great length of villainy in the begin- 


ning of the reign of George the firſt : the confederates of 


the felons thus diſpoſing of ſtolen goods, at a cheap rate, to 
the owners themſelves, and thereby ſtifling all farther en- 
quiry. The famous Jonathan Wild had under him a well 
diſciplined corps of thieves, who brought in all their ſpoils 
to him ; and he kept a ſort of public office for reftoring 
them to the owners at half price. To prevent which 
audacious practice, to the ruin and in defiance of public 
juſtice, it was enacted by ſtatute 4 Geo. I. c. 11. that who- 
ever ſhall take a reward under the pretence of helping any 
one to ſtolen goods, ſhall ſuffer as the felon who ſtole them ; 
unleſs he cauſe ſuch principal felon to be apprehended and 
brought to trial, and ſhall alſo give evidence againſt him. 
Wild, upon this ſtatute, (ſtill continuing in his old practice) 
was at laſt convicted and executed, 


9. RECEIVING of ſtolen goods, knowrng them to be flolen, 
is alſo a high miſdemeſnor and affront to public juſtice. 
We have ſeen in a former chapter (n), that this offence, 
which is only a miſdemeſnor at common law, by the ſtatutes 
3 & 4 W. & M. c. 9. and 5 Ann. c. 31. makes the offen- 
der acceſſory to the theft and felony. But becauſe the ac- 


ceſſory cannot in general be tried, unleſs with the principal, 


or after the principal is convicted, the receivers by that 
means frequently eluded juſtice. To remedy which, it is 
enacted by ſtatute 1 Ann. c. 9. and 5 Ann. c. 31. that ſuch 


receivers may {till be proſccuted for a miſdemeſnor, and pu- 


niſhed by fine and impriſonment, though the principal felon 


be not before taken, ſo as to be proſecuted and convicted. 
And, in caſe of receiving ſtolen lead, iron, and certain 


other metals, ſuch offence is by ſtatute 29 Geo. II. c. 30. 
| puniſh- 


(n, See pag. 38. 


1 4 the. 


— IJ 
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puniſhable by tranſportation for fourteen years (o). So that 
now the proſecutor has two methods in his choice : either 
to puniſh the receivers for the miſdemeſnor immediately, 
before the thief is taken (p); or to wait till the felon is 
convicted, and then puniſh them as acceffories to the felony. 
But it is provided by the ſame ſtatutes, that he ſhall only 
make uſe of one, and not both of theſe methods of puniſh- 
ment. By the ſame ſtatute alſo 29 Geo. II. c. 30. perſons 
having lead, iron, and other metals in their cuſtody, and not 
giving a ſatisfactory account how they came by the ſame, 
are guilty of a miſdemeſnor' ng puniſhable by fine or im- 
rung 


10. OF a nature ſomewhat ſimilar to the two laſt is the 
offence of th-fr-bote, which is where the party robbed not 
only knows the felon, but alſo takes his goods again, or 
other amends, upon agreement not to proſecute. This is 
frequently called compounding of felony, and formerly was 
held to make a man an acceſſory; but is now puniſhed on- 
ly with fine and impriſonment (q). This perverſion of 
juſtice, in the old Gothic conſtitutions, was liable to the 
moſt ſevere and infamous puniſhment. And the Salic law 
« latroni cum ſimilem habuit, qui furtum celare vellet, et oc- 
« culre fine judice compoſitionem ejus admittere (r). By ſta- 
tute 25 Geo. II. c. 36. even to advertiſe a reward for the 
return of things ſtolen, with no queſtions aſked, or words 
to the ſame purport, ſubjects the advertiſer and the printer 
to a forfeiture of gol, each. 


11. COMMON barretry is the offence of frequently ex- 
citing and ſtirring up ſuits and quarrels between his ma- 
jeſty's ſubjects, either at law or otherwiſe (s). The puniſh- 
ment for this offence, in a common perſon, is by fine and 
impriſonment ; but if the offender (as is too frequently the 
caſe) belongs to the profeſſion of the law, a barretor, who 

is 


0 Sce alſo ſtatute 2 C20. It. e. 28. $ 1 12. for the puniſh. 
ment of receivers of goods fiolen by bum-boats, Sc, in the 
Tam es. | 

ip) Poſter, 373. (g) i Hawk. FC 129. 
() Stiernh. 44 jure Goth, J. 3. c. 5. (5) 1 Hank. F. C243; 
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is thus able as well as willing to do miſchief, ought alſo to 
be difabled from praftifing for the future (t). Hereuntg 
may be referred an offence of equal malignity and audaciouſ- 


neſs ; that of ſuing another in the name of a fictitious 


plaintiff ; either one not in being at all, or one who is ig- 
norant of the ſuit. This offence, if committed in any of 
the king's ſuperior courts, is left, as a high contempt, to be 
puniſhed at their diſcretion. But in courts of a lower de- 
gree, where the crime is equally pernicious, but the authori- 
ty of the judges not equally extenſive, it is directed by ſta - 
tate 8 Eliz. c. 2. to be puniſhed by fix months impriſon - 
ment, and treble damages to the party injured. 


12. MAINTENANCE is an offence, that bears a near re- 
lation to the former; being an officious intermeddling in a 
ſuit that no way belongs to one, by maintaining or aſſiſting 
either party with money or otherwiſe, to proſecute or de- 
fend it (u); a practice, that was greatly encouraged by 
the firſt introduction of uſes (w). This is an offence againſt 
public juſtice, as it keeps alive ftrife and contention, and 
perverts the remedical proceſs of the law into an engine of 
oppreſſion. And therefore, by the Roman law, it was a 
ſpecies of the crimen fal/i to enter into any confederacy, or 
do any act to ſupport another's lawſuits, by money, wit- 
neſſes, or patronage (x). A man may however maintain 
the ſuit of his near kinſman, ſervant, or poor neighbour, out 
of charity and compaſſion, with impunity. Otherwiſe the 
puniſhment by common Jaw is fine and impriſonment (y); 
and, by the ſtatute 32 Hen, VIII. c. 9. a forfeiture of ten 
pounds. | 


13. CHAMPERTY, camfi-fartitio, is a ſpecies of mainte- 
nance, 2d puniſhed in the ſame manner (z) : being a bargain 
with a plaintiff or de -fendant campum fartire, to divide the 


land or other matter ſued for between them, if they prevail 
at 


erk. P. C. 4 | (u) Lid. 249 
(u) Dr. & St. 8 : (x) F.. 4% 10+ 20. 
1y) Hank. P. C 25% a 12) U. 


\ 


— 
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at law: whereupon the champertor is to carry on the party's 
ſuit at his own-expence (a). Thus champart, in the French 
law, ſignifies a ſimilar divifion of profits, being a part of the 
crop annually due to the landlord by bargain or cuſtom. In 
our ſenſe of the word, it ſignifies the purehaſing of a ſuit, 
or right of ſuing : a practice ſo much abhorred by our law, 
that it is one main reaſon why a choſe in action, or thing of 
which one hath the right but not the poſſeſſion, is not aſſign- 
able at common law; becauſe no man ſhould purchaſe any 
pretence to ſue in reed en, s right. Theſe peſts of civil ſo- 
ciety, that are perpetually endeavouring to diſturb the re- 
poſe of their neighbours, and officioully interfering in other 
mens quarrels, even at the hazard of their own fortunes, 
were ſeverely animadverted on by the Roman law: * guz 
*« improbe coeunt in alienam litem, ut quicquid excommunica- 
ion in rem iſſius redattum fuerit inter eos communicaretur, 
ct lege Julia de vi privata tenentur (b); and they were 
puniſhed by the forfeiture of 'a third part of their goods, 
and perpetual infamy. Hitherto alſo muſt be referred the 


proviſion of the ſtatute 32 Hen. VIII. c. g. that no one ſhall 


ell or purchaſe any pretended right or title to land, unleſs the 
vender hath received the profits thereof for one whole year 
before ſuch grant, or hath been in actual poſſeſſion of the 
land, or of the reverſion or remainder; on pain that both 
purchaſer and vendor ſhall each forfeit the value of ſuch 
land to the king and the proſecutor. Theſe offences relate 
chiefly to the commencement of civil fuits ; but 


14. THE compounding of informations u pon penal ſtatutes. 
zre an offence of an equivalent nature in criminal cauſes ; 
and are, beſides, an additional miſdemeſnor againſt public 
juſtice, by contributing to make the laws 9 to the peo- 
ple. At once therefore to diſcourage malicious informers, 
and to provide that offences, when once diſcovered, ſhall 
be duly proſecuted, it is enacted hy ſtatute 18 Eliz. c. 5. 
that if any perſon, informing under pretence of any penal 
lav', makes any compoſition without leave of- the court, or 
takes any money or promiſe from the defendant to excuſe 


him 
(a) Sta-. of conſpirat, 33 Elw. 1. (e) EA 48. 7.6. 
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him (which demonſtrates his intent in commencing the pro- 


ſecution to be merely to ſerve his own ends, and not for 
the public good) he ſhall forfeit 101. ſhall ſtand two hours 


on the pillory, and ſhall be for ever diſabled to ſue on any 


* or penal ſtatute. 


5. A CONSPIRACY alſo to indict an innocent man of 
felony falſely and maliciouſly, who is accordingly indicted 
and acquitted, is a farther abuſe and perverſion of public 
juſtice ; for which the party injured may either have a ci- 
vil action by writ of conſpiracy, (of which we ſpoke in 
the preceding book (c)) or the conſpirators, for there muſt 


be at leaſt two to form a conſpiracy, may be indicted at the 


ſuit of the king, and were by the antient common law (d) 
to receive what is called the villenous judgment; vi. to 


loſe their liberam legem, whereby they are diſcredited and 


diſabled to de jurors or witneſſes; to forfeit their goods and 
chattels, and lands for life; to have thoſe lands waſted, 
their houſes raiſed, their trees rooted up, and their own 
bodies committed to priſon (e). But it now is the bettter 
opinion, that the villenous judgment is by long diſuſe be- 
come obſolete; it not having been pronounced for ſome 
ages: bur inſtead thereof the delinquents are uſually ſen- 
tenced to impriſonment, fine, and pillory. To this head 
may be referred the offence of ſending letters, threatening 
to accuſe any perſon of a crime puniſhable with death, tranſ- 
portation, pillory, or other infamous puniſhment, with a 
view to extort from him any money or other valuable chat- 
tels. This is puniſhable by ſtatute 30 Geo. II. c. 24. at the 
diſcretion of the court, with fine, impriſonment, pillory, 
whipping, or tranſportation for ſeven years. 


16. THE next offence againſt public juſtice is when the 
ſuit is paſt its commenceinent, and come to trial. And that is 
the crime of wilful and corr upt ferjury ; which is defined by 


fir Edward Coke (f), to be a crime committed when a lawful 
oath 


(c) See Vol. I I. pag. 126. (d) Bro. Abr. t. c. ſpiraqh. 28. 
(e) i Hawk. P. C. 193. (t} 3 Laſt, 164. 


, , . 
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oath is adminiſtered, in ſome judicial proceeding, to a per ſon | 


who ſwears wilfully, abſolutely and falſely, in a matter mate- ä 
rial to the iſſue or point in queſtion. The law takes no notice 


of any perjury but ſuch as is committed in ſome court of 


juſtice, having power to adminiſter an oath; or before ſome 
magiſtrate or proper officer, inveſted with a ſimilar autho- 
rity, in ſome proceedings relative to a civil ſuit or a crimi- 
nal proſecution : for it eſteems all other oaths unneceſſary at 
leaſt, and therefore will not puniſh the breach of them. For 


which reaſon it is much to be queſtioned how far any ma- 


giſtrate is juſtifiable in taking a voluntary affidavit in any 
extrajudicial matter, as is now too frequent upon every pet- 
ty occaſion : ſince it is more than poſſible, that by ſuch idle 


_ oaths a man may frequently in foro conſcientise incur the 


guilt, and at the ſame time evade the temporal penalties, of 
perjury, The perjury muſt alſo be wilful, poſitive, and 
abſolute ; not upon ſurprize, or the like: it alſo muſt be in 
ſome point material to the queſtion in diſpute z for if it on- 
ly be in ſome trifling collateral circumſtance, to which no 
regard is paid, it is no more penal than in the voluntary ex- 


| trajudicial oaths before- mentioned. Subornation of perjury 


is the offence of procuring another to take ſuch a falſe oath, 
as conſtitutes perjury in the principal. The puniſhment of 
perjury and ſubornation, at common law, has been various. 
It was antiently death; afterwards baniſhment, or cutting 
out the tongue; then forfeiture of goods; and now it is 
fine and impriſonment, and never more to be capable of 
bearing teſtimony (g). But the ſtatute 5 Eliz. c. 9. (if the 
offender be proſecuted thereon) inflits the penalty of perpe- 
tual infamy, and a fine of 40 J. on the ſuborner ; and, in de- 
fault of payment, impriſonment for ſix mos. and to ſtand 
with both ears nailed to the pillory. Perjury itſelf is there- 
by puniſhed with ſix months impriſonment, perpetual infa- 


my, and a fine of 20/. or to have both ears nailed to the 
pillory. But the proſecution is uſually carried on for the 


offence at common law ; eſpecially as, to the penalties be- 
fore inflicted, the ſtatute 2 Geo. II. c. 25. ſuperadds a 
power, for the court to order the offender to be ſent to the 

| houſe 


Te (8) 3 Inſt. 163. 
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houſe of correction for ſeven. years, or to be tranſported for 
the ſame period; and makes it felony without benefit of 
clergy to return or eſcape within the time. It has ſome- 
times been wiſned, that perjury, at leaſt upon capital accu - 
ſations, whereby another's life has been or might have been 
deſtroyed, was alſo rendered capital, upon a principle of re- 
taliation ; as it is univerſally by the laws of France (h). And 
nl the odiouſneſs of the crime pleads ſtrongly in be 
half of the French law. But it is to be conſidered, that 
there they admit witneſſes to be heard only on the ſide of 
the proſecution, and uſe the rack to extort a confeſſion from 
the accuſed. In ſuch a conſtitution therefore it is neceſſary 
to throw the dread of capital puniſhment into the other 
ſcale, in order to keep in awe the witneſſes for the crown; 
on whom alone the priſoner's fate depends: ſo naturally 
does one cruel law beget another. But corporal and pecu- 
niary puniſhments, exile and perpetual infamy, are more 
ſuited to the genius of the Engliſh law; where the fact is. 
openly diſcuſſed between witneſſes on bath fides, and the 
evidence for the crown may be contradied and diſproved 
by thoſe of the priſoner. Where indeed the death of an 
innocent perſon has actually been the conſequence of ſuch 
wilful perjury, it falls within the guilt of deliberate murder, 
and deſerves an equal puniſhment : which our antient law 
in fact inflicted (i). But the mere attempt to deſtroy life 
by other means not being capital, there is no reaſon that 
an attempt by "perjury ſhould : much leſs that this crime 
ſhould in all judicial caſes be puniſhed with death. For to 
multiply capital puniſhments leſſens their effect, when ap- 
plied to erimes of the deepeſt dye; and, deteſtable as per- 
jury 18, it is not by any means to be compared with ſome 
other ons for which only death can be inflifted : and 
therefore i ſeems already (except perhaps in the inſtance 
of deliberate murder by perjury) very properly puniſhed 
by our preſent law; which has adopted the opinian 0 
Cicero (k), derived from the law of the twelve tables, 
40 perjurii poena divina, exitium; bumana dedecus.” 


17. BRI- 


(h) Monteſq. Sp. L. b. 29. ch. 11. 
{1} Britton. c. 3. ( ) de Leg. 2. 9. 
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17. BRIBERY is the next ſpecies of offence againſt pub - 
lis juſtice ; which is when a judge, or other perſon con- 
cerned in the adminiſtration of juſtice, takes any undue 
reward to influence his behaviour in his office (1). In the 
eaſt it is the cuſtom never to petition any ſuperior for juſ- 
tice, not excepting their kings, without a preſent. This 
is calculated for the genius of deſpotic countries; where 
the true principles of government are never underſtood, 
and it is imagined tliat there is no obligation from the ſu- 
perior to the inferior, no relative duty owing from the go- 
vernor to the governed. The Roman law, though it con- 
tained many ſevere injunctions againſt bribery, as well for 
ſelling a man's vote in the ſenate or other public aſſembly, 
as for the bartermg of common juſtice, yet, by a ftrange 
indulgence in one inſtance, it tacitly encouraged this prac- 
tice ; allowing the magiſtrate to receive fmall preſents, pro- 
vided they did not in the whole exceed a hundred crowns 
in the year (m): not conſidering the mfinuating nature and 
gigantic progreſs of this vice, when once admitted. Plato 
therefore more wiſely, in his ideal republic (n), orders thoſe 
who take preſents for doing their duty to be puniſhed in 
the ſevereſt manner: and by the laws of Athens he that 
offered was alſo profecuted, as well as he that received a 
bribe (o). In England this offence of taking bribes is pu- 
niſhed, in inferior officers, with fine and impriſonment ;; 
and in thoſe who offer a bribe, though not taken, the 
fame (p). But in judges, eſpecially the ſuperior ones, it 
hath been always looked upon as ſo heinous an offence, 


that the chief juſtice Thorpe was hanged for it in the reign 


of Edward III. By a ſtatute (q) 11 Hen. IV, all judges 
and officers of the king, convicted of bribery, ſhall forfeit 
treble the bribe, be puniſhed at the king's will, and be diſ- 
charged from the king's ſervice for ever. And ſome nota- 
ble examples have been made | in N of perſons in 

the 


() z Hawk, P. C. 168. (m) FF 48. 11. 6. 
(n) de Leg. l. 12. („% Pott. Antiqu. b. 1. c. 23. 
(p) 3 Inſt. 147. (c) d. 146. 
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the higheſt ſtations, and otherwiſe very eminent and able, 
but contaminated with this ſordid vice. 


18. EMBRACERY is an attempt to influence a jury cor- 
ruptly to one fide by promiſes, perſuaſions, entreaties, mo- 
ney, entertainments, and the like (r). The puniſhment 
for the perſon embracing is by fine and impriſonment; 
and, for the juror ſo embraced, if it be by taking money, 
the puniſhment is (by divers ſtatutes of the reign of Ed- 
ward III.) perpetual infamy, impriſonment for a year, and 
forfeiture of the tenfold value, | 


19. The falſe verdid of jurors, whether occaſioned by 
embracery or not, was antiently conſidered as criminal, and 
therefore exemplarily puniſhed by attaint in the manner 
formerly mentioned (s). 


20. ANOTHER offence of the ſame ſpecies is the reg/i- 
gence of fublic efficers, entruſted with the adminiſtration of 
juſtice, as ſheriffs, coroners, conſtables, and the like: which 
makes the offender liable to be fined ; and in very notori- 
ous caſes will amount to a forfeiture of his office, if it be 
a beneficial one (t). Alſo the omitting to apprehend per- 
ſons, offering ſtolen iron, lead, and other metals to ſale, 
is a miſdemeſnor and puniſhable by a ſtated fine, or impri- 
ſonment, in purſuance of the ſtatute 29 Geo. II. c. 30. 


21. THERE is yet another offence againſt public juſtice, 
which is a crime of deep malignity ; and ſo much the 
deeper, as there are many opportunities of putting it in 
practice, and the power and wealth of the offenders may 
often deter the injured from a legal proſecution. This is 
the of prefiion and tyrannical partiality of judges, juſtices, 
and other magiſtrates, in the adminiſtration and under the 
colour of their office. However, when proſecuted, either 


by impeachment in parliament, or by information in the 
court 


(r) 1 Hawk. P. C. 259. (8s) See Vol. III. pag. 402. 
(t) 1 Hav k. P. C. 168. „ 


n 
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court of king's bench, (according to the TE. of the offen- 


ders) it 1s ſure to be ſeverely puniſhed with forfeiture of 


their offices, fines, impriſonment, or other diſcretionary 
cenſure, regulated by the nature and aggravations or the 
offence committed, 


22. LASTLY, extortian is an abuſe of public juſtice, 
which conſiſts in any officer's unlawfully taking, by colour 
of his office, from any man, any money or thing of value, 
that is not due to him, or more than is due, or before it is 
due (u). The puniſhment is fine and impriſonment, and 
ſometimes a forfeiture of the office, 


(u) 1 Hawk. P. C. 170: 
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CHAPTER THE ELEVENTH. 


2 


Or OFFENCES AGAINST THE PUB- 
LIC PEACE. 


E are next to conſider offences againſt the public 
peace; the conſervation of which is intruſted to 
the king and his officers, in the manner and for the reaſons 
which were formerly mentioned at large (a). Theſe offen- 
ces are either ſuch as are an actual breach of the peace; 


or conſtructively fo, by tending to make others break it. 


Both of theſe ſpecies are alſo either felonious, or not felo- 
nious. The felonious breaches of the peace are ſtrained 
up to that degree of malignity by virtue of ſeveral modern 
ſtatutes : and, particularly, 


1. THE ritous aſſembling of twelve perſons, or more, 
and not diſperſing upon proclamation. This was firſt made 
high treaſon by ſtatute 3 & 4 Edw. VI. c. 5. when the king 
was a minor, and a change in religion to be effected: but 
that ſtatute was repealed by ſtatute x Mar. c. 1. among 
the other treaſons created ſince the 25 Edw. III. though 


the prohibition was in ſubſtance re- enacted, with an infe- 


rior degree of puniſhment, by ſtatute 1 Mar. ſt. 2. c. 12. 
which made the ſame offence a fingle felony. Theſe ſta- 


tutes ſpecified and particularized the nature of the riots 


they were meant to ſuppreſs ; as, for example, ſuch as were 
ſet on foot with intention to offer violence to the privy 
council, or to change the laws of the kingdom, or for cer- 


tan other ſpecific purpoſes : in which caſes, if the perſons 
| | * 


(a) Vol. I. p. 117. 268. 350. 
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| were commanded by proclamation to diſperſe, and they did 
not, it was by the ſtatute of Mary made'felony, but with- 
in the benefit of clergy ; and alſo the act indemnified the 


peace officers and their aſſiſtants, if they killed any of the 


mob in endeavouring to ſuppreſs ſuch riot. This was 
thought a neceſſary ſecurity in that ſanguinary reign, when 
popery was intended to be re- eſtabliſned, 'which was like to 


a year, and was afterwards continued for that queen's life. 
And, by ſtatute 1 Eliz. c. r6. when a reformation in reli- 
gion was to be once more attempted, it was revived and 
continued during her life alſo; and then expired. From the 
acceſſion of James the firſt to the death of queen Anne, it 
was never once thought expedient to revive-it : but in the 
firſt year of George the firſt, it was judged neceſſary, in or- 
der to ſupport the execution of the act of ſettlement, to re- 
new it, and at one ſtroke to make it perpetual with large 
additions, For, ' whereas the former acts expreſsly defined 
. and ſpecified what ſhould be accounted a riot, the ſtatute 1 


: Geo, I. c. 5. enacts, generally, that if any twelve perſons 
4 are unlawfully afſembled to the diſturbance of the peace, 
n nnd any one juſtice of the peace, ſheriff, under-theriff, or 

mayor of a town, ſhall think proper to command them by 

proclamation to diſperſe, if they contemn his orders and 
re, MW oontinue together for one hour afterwards, ſuch contempt 
+ ſhall be felony without benefit of clergy. And farther, if 
on the reading of the proclamation be by force oppoſed, or 
at de reader being in any manner wilfully hindered from the 
18 reading of it, ſuch oppoſers and hindexers are felons, with- 
a0 out benefit of clergy : and all perſons to whom ſuch pro- 


fe- damation ought 10 have been made, and knowing of ſuch 
tindrance, and not diſperfing, are felons, without benefit of 
ta- clergy. There is the like indemnifying Clauſe, in cafe any 
of the mob be unfortunately killed in the endeavour to 
to diſperſe them; being copied from the act of queen Ma- 
y. And, by a ſubſequent clauſe of the new act, if any 
perſons, ſo riotouſly aſſembled, begin even before procla- 


welling-houſe, or out-houſes, they ſhall be felons with- 


wt benefit of clergy. | 
2. BY 


produce great diſcontents : but at firſt it was made only for 


mation to pull down any church, chapel, meeting-houſe,} 
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2. By ſtatute 1 Hen. VII. c. 7. unlawful hunting in any 
legal foreſt, park, or warren, not being the king's proper- 
ty, by night, or with painted faces, was declared to be ſingle 
felony, But now by the ſtatute 9 Geo. I. c. 22, to appear 
armed in any open place by day, or night, with faces 
blacked or otherwiſe diſguiſed, or (being ſo diſguiſed) to 
hunt, wound, kill, or fteal any deer, to rob a warren, or 
to ſteal fiſh, is felony without benefit of clergy. I men- 
tion this offence in this place, not on account of the da- 
mage thereby done to private property, but of the manner 
in which that damage is committed ; namely, with the 
face blacked or with other diſguiſe, to the breach of the 
public peace and the terror of his majeſty's ſubjects. 


3. ALSO by the ſame ſtatute 9 Geo. I. c. 22. amended 
by ſtatute 27 Geo. II. c. 15. knowingly to ſend any letter 
without a name, or with a fiftitious name, demanding 
money, veniſon, or any other valuable thing, or threatening 
(without any demand) to kill, or fire the houſe of, any 
perſon, is made felony, without benefit of clergy. This 
offence was formerly high treaſon, by the ſtatute 8 Hen. 
V. c. 6. 


4. To pull down or deſtroy any rurnpile- gate, or fence 
thereunto belonging, by the ſtatute 1 Geo. II. c. 19. is 
puniſhed with public whipping, and three months impr1- 
ſonment ; and to deſtroy the toll-houſes, or any /uice, or 
lock on a navigable river, is made felony to be puniſhed 
with tranſportation for ſeven years. By the ſtatute 5 Geo. 
II. c. 33. the offence of deſtroying turnpike-gates, or 
fences, is made felony alſo, with tranſportation for ſeven M | 
years. And, laſtly, by ſtatute 8 Geo. II. c. 20. the of-. 
fences of deſtr oying both turnpikes upon roads, and ſluices MW ; 
upon rivers, are made felony, without benefit of clergy ; t 
and may be tried as well in an adjacent county, as that WM « 
wherein the fact i is committed, The remaining offences 
againſt the public peace are merely miſdemeſnors, and no 
felonies : as, 


5. AF- 
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5. AFFRAYS (from affraier, to terrify) are the fighting 
of two or more perſons in ſome public place, to the terror 
of his majeſty's ſubjects: for, if the fighting be in private, 
it is no affray but an aſſault (b). Affrays may be ſuppreſſed 
by any private perſon preſent, who is juſtifiable in endea- 
vouring to part the combatants, whatever conſequence may 
enſue (c). But more eſpecially the conſtable, or other ſi- 
milar officer, however denominated, is bound to keep the 
peace; and to that purpoſe may break open doors to ſup- 
preſs an affray, or apprehend the affrayers; and may either 
carry them before a juſtice, or impriſon them by his own 
authority for a convenient ſpace till the heat is over; and 
may then perhaps alſo make them find ſureties for the 
peace (d). The puniſhment of common affrays is by fine 


er and impriſonment ; the meaſure of which muſt be regulat- 
ng ed by the circumſtances of the caſe: for, where there is 
ng any material aggravation, the puniſhment proportionably 
ny increaſes. As where two perſons coolly and deliberately 
his engage in a duel: this being attended with an apparent in- 
en. tention and danger of murder, and being a high contempt 


of the juſtice of the nation, is a ſtrong aggravation of the 
affray, though no miſchief has actually enſued (e). Ano- 


ce ther aggravation is, when thereby the officers of juſtice are 
. is diſturbed in the due execution of their office: or where a 
pri- reſpect to the particular place ought to reſtrain and regulate 
2 07 men's behaviour, more than in common ones; as in the 


ſhed king's court, or the Jike. And upon the ſame account 
Geo. alſo all affrays in a church or church- yard are eſteemed 


„ every heinous offences, as being indignities to him to whoſe 
ſeven ſervice thoſe places are conſecrated. Therefore mere quar- 
> of- WM elſome words, which are neither an affray nor an offence 
uices W in any other place, are penal here, For it is enacted by ſta- 
erg); tute 5 & 6 Edw. VI. c. 4. that if any perſon ſhall, by words 
s that WF only, quarrel, chide, or brawl, in a church or church-yard, 
Fences 


the ordinary ſhall ſuſpend him, if a layman, ab ingreſſu ec- 


id no cee; and, if a clerk in orders, from the miniſtration of 
| Vol.. G his 
Ar (b) r Hawk. p. C. 134. (e) Ibid. 136, 


d) Bid. 137. (c) Lid. 1386. 
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his office during pleaſure. And, if any perſon in ſuch 
church or church-yard proceeds to ſmite or lay violent hands 
upon another, he ſhall be excommunicated i#/o facto; or if 
he ſtrikes him with a weapon, or draws any weapon with 
intent to ſtrike, he ſhall beſides excommunication (being 
convicted by a jury) have one of his ears cut off; or hay. 
ing no ears, be branded with the letter F in his cheek, 
Two perſons may be guilty of an affray: but, 


6. RIOTS, routs, andunlawful aſſemblies muſt have three 
perſons at leaſt to conſtitute them. An unlawful afſembly 
is when three or more, do aſſemble themſelves together 
to do an unlawful act, as to pull down incloſures, to deſtroy 
a warren or the game therein ; and part without doing it, 
or making any motion towards it (f). A rout is where three 
or more meet to do an unlawful act upon a common quar- 
rel, as forcibly breaking down fences upon a right claimed 
of common, or of way; and make ſome advances towards 
it (g). A rict is where three or more actually do an unlaw- 
tul act of violence, either with or without a common cauſe 
er quarrel (h): as if they beat a man; or hunt and kill 
game in another's park, chaſe, warren, or liberty; or do 
any other unlaw ful act with force and violence; or even do 
a lawful act, as removing a nuiſance, in a violent and tu- 
multuous manner. The puniſhment of unlawful aſſem- 
blies, if to the number of twelve, we have juſt now ſeen 
may be capital, according to the circumſtances that attend 
it; but, from the number of three to eleven, is by fine and 
impriſonment only. The ſame is the caſe in riots and routs 
by the common law; to which the pillory in very enor- 
mous caſes has been ſometimes ſuperadded (i). And by the 
ſtatute 13 Hen. IV. c. 7. any two juſtices, together with the | 
theriff or under-ſheriff of the county, may come with the 
Foſſe comilatus, if need be, and ſuppreſs any ſuch riot, aſſem- 
bly, or rout, arreft the rioters, and record upon the ſpot the 


nature and circumſtances of the whole tranſaction; which 
| 1 record 


(f) 3 Inſt. 176. (g) Bro. Abr. t. Riot. 4. 5. 
{') 3 lat. 176. (1) r Hawk. P. C. 159. 
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record alone ſhall be a ſufficient conviction of the offenders. 


In the interpretation of which ſtatute it hath been holden, 


that all perſons, noblemen and others, except women, 


clergymen, perſons decrepid, and infants under fifteen, are 


bound to attend the juſtices in ſuppreſſing a riot, upon pain 
of fine and impriſonment ; and that any battery, wounding, 
or killing the rioters, that may happen in ſuppreſſing the riot, 
is juſtifiable (j). So that our antient law, previous to the 
modern riot act, ſeems pretty well to have guarded againſt 
any violent breach of the public peace; eſpecially as any 
riotous aſſembly on a public or general account, as to redreſs 
grievances or pull down all incloſures, and alſo reſiſting the 
king's forces if ſent to keep the peace, may amount to overt 
acts of high treaſon, by levying war againſt the king. 

7. Ne ARLY related to this head of riots is the offence o 
tumultuous petitioning ; which was carried to an enormous 
height in the times preceding the grand rebellion. Where- 
fore by ſtatute 13 Car. II, ſt. 1. c. 5. it is enacted, that not 
more than twenty names ſhall be ſigned to any petition to 
the king or either houſe of parliament, for any alteration of 
matters eſtabliſhed by law in church or ſtate ; unleſs the con- 
tents thereof be previouſly approved, in the country, by 
three juſtices, or the majority of the grand jury at the 
aſſizes or quarter ſeſſions; and, in London, by the lord 
mayor, aldermen, and common council (k): and that no 
petition ſhall be delivered by a company of more than ten 


_ perſons : on pain in either caſes of incurring a penalty not 


exceeding 100 l. and three months impriſonment. 


8. Ax eighth offence againſt the public peace is that of a 
torcible entry or detainer; which is committed by violentiy 
taking or keeping poſſeſſion of lands and tenements, with 
menaces, force, and arms, and without the authority of 
law. This was formerly allowable to every perſon diſſeiſed, 

G 2 or 


(3) r Hah F. e. 8. 1 Hawk. PC. 16 
(x) This may be one reaſon (among others) why the corpo- 
ration of London has, ſince the reſtoration, uſually taken the 


lead in petitions to parliament for the alterat ion of any eſta- 
viſhed law. | 7 | 


% 
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or turned out of poſſeſſion, unleſs his entry was taken away 
or barred by his own neglect, or other circumſtances ; 
which were explained more at large in a former volume (Il). 
But this being found very prejudicial to the public peace, 
it was thought neceſſary by ſeveral ſtatntes to reſtrain all 
perſons from the uſe of ſuch violent methods, even of doing 
themſelves juſtice ; and much more if they have no juſtice 
in their claim (m). So tkat the entry now allowed by law 
is a pcaceable one; that forbidden is ſuch as is carried on 
and maintained with force, and violence, and unuſual wea- 
pons. By the ſtatute 5 Ric. II. ſt. 1. c. 8. all forcible en- 
tries are puniſhed with impriſonment and ranſom at the 
king's will. And by the ſeveral ſtatutes of 15 Ric. II. c. 2. 
$ Hen. VI. c. 9. 31 Eliz. c. 11. and 21 Jac. I. c. 15. upon 
any forcible entry, or forcible detainer after peaceable entry, 
into any lands, or benefices of the church, one or more 
juſtices of the peace, taking ſufficient power ef the county, 
may go to the place, and there record the force upon his 
own view, as in caſe of riots 5 and upon ſuch conviction 
may commit the offender to gaol, till he makes fine and 
ranſom to the king. And moreoyer the juſtice or juſtices 
have power to ſummon a jury, to try the forcible entry or 
detainer complained of : and, if the fame be found by that 
jury, then, beſides the fine on the offender, the juſtices ſhall 
make reſtitution by the ſheriff of the poſſeſſion, without 
inquiring into the merits of the title : for the force is the 
only thing to be tried, puniſhed, and remedied by them: 
and the ſame may be done by indictment at the general ſeſ- 
ſions. But this proviſion does not extend to ſuch as endea- 
vour to maintain poſlefſion by force, where they themſelves, 
or their anceſtors, have been in the peaceable enjoyment 
of the lands and tenements, for three years immediately 


preceding. 


o. Tur offence of riding or going armed, with dangerous 
or unuſual weapons, is a crime againſt the public peace, by 
terrifying the good people of the land ; and is particularly 

prohibited 


{1) See Vol, III. pag. 174, &c. (m) 1 Hawk. P. C. 14 
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prohibited by the ſtatute of Northampton, 2 Edw. III. c. 3. 
upon pain of forfeiture of the arms, and impriſonment du- 
ring the king's pleaſure : in like manner as, by the laws of 
Solon, every Athenian was finable who walked about the 
city in armour (n). 


10. SPREADING falſe news, to make diſcord between 


the king and nobility, or concerning any great man of the 
realm, is puniſhed by common law (o) with fine and im- 
priſonment; which is confirmed by ſtatutes Weſtm. 1. 3 
Edw, I. c. 34. 2 Ric. II. ſt. 1. c. 5. and 12 Ric. II. c. 12. 


11. FALSE and pretended prophecies, with intent to diſ- 
turb the peace, are equally unlawful, and more penal ; as 


they raiſe enthuſiaſtic jealouſes in the people, and terrify 


them with imaginary fears. They are therefore puniſhed by 
our law, upon the ſame principle that ſpreading of public 
news of any kind, without communicating it firſt to the 
magiſtrate, was prohibited by the antient Gauls (p). Such 
falſe and pretended prophecies were puniſhed capitally by 
ſtatute x Edw. VI. c. 12, which was repealed in the reign 
of queen Mary. And now by the ſtatute 5 Eliz. c. 15. 
the penalty for the firſt offence is a fine of 100 /. and one 
year's impriſonment ; for the ſecond, forfeiture of all goods 
and chattles, and impriſonment during life, 


12. BESIDEs actual breaches of the peace, any thing that 


tends to provoke or excite others to break it, is an offence 
of the ſame denomination. Therefore challenges 79 fight, 
either by word or letter, or to be the bearer of ſuch chal- 
lenge, are puniſhable by fine and impriſonment, according; 
to the circumſtances of the offence (q). If this challenge 
ariſes on account of any money won at gaming, or if any 


G 3 aſſault 
(n) Pott. Antiqu. b. 1. c. 26, (o) 2 Init. 226. 3 Inſt. 198. 


(p) Habent legibus ſandtum, fi guis guid de republica a fintti- 
'* mis rumore aut fama acceperit, uti ad magiſiratum deferat, news 
cum alie commun'eet ; quod ſatpt bmines temerariss atque impert- 
tes fais tumor ibus terreri, et ad facinus impeili, et de ſummis- 
'* rebut tetſilium capere, cognitun . Cael. de bell, Gall. lib. 6. 
ap. 19. (q) 1 Hawk, P. C. 136. 138. 


—— 
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aſſault or affray happen upon ſuch account, the offender, 
by ſtatute 9 Ann. c. 14. ſhall forfeit all his goods to the 
crown, and ſuffer two years impriſonment. 


13. OF a nature very ſimilar to «challenges are mel, 
libelli famofi, which, taken in their largeſt and moſt exten- 
five ſenſe, ſignify any writings, pictures, or the like, of an 
immoral or illegal tendency ; but, in the ſenſe under which 
we are now to conſider them, are malicious defamations of 
any perſon, and elpecially a magiſtrate, made public by ei- 
ther printing, writing, ſigns, or pictures, in order to provoke 
him to wrath, or expoſe him to public hatred, contempt, 
and ridicule (r). The dire& tendency of theſe libels is the 
breach of the public peace, by ſtirring up the objects of 
them to revenge, and perhaps to bloodſhed. The commu. 
nication of a libel to any perſon is a publication in the 
eye of the law (s): and therefore the ſending an abuſive 
private letter to a man is as much a libel as if it were 
openly printed, for it equally tends to a breach of the 
peace (t). For the ſame reaſon it is immaterial with re- 
ſpe& to the eſſence of a libel, whether the matter of it be 
true or falſe (u); ſince the provocation, and not the falſity, 
is the thing to be puniſhed criminally : though, doubtleſs, 
the falſhood of it may aggravate its guilt, and enhance its 
puniſhment. In a civil action, we may remember, a libel 
mult appear to be falſe, as well as ſcandalous (w) ; for, if 
the charge be true, the plaintiff has received no private 
injury, and has no ground to demand a compenſation for 
himſelf, whatever oftence it may be againſt the public 
peace : and therefore, upon a civil action, the truth of the 
accuſation may be pleaded in bar of the ſuit. But, in a 
criminal proſecution, the tendency which all libels have to 
create animoſities, and to difturb the public peace, is the ſole 
conſideration of the law, And therefore, in fpch proſecu- 

tions, 


(r) 1 Hawk. P. C. 193. (s) Moor, 813. 
(t) 2 Brownl. 131. 12 Rep. 35. Hob. 215. Poph. 139. 
1 Hawk. P. C. 195. (u) Moor, 627. 5 Rep. 125. 11 Mod, 99 


(/) See Vol. III. pag. 125, 


Ch. 11 WRroONGS. f Sr 


tions, the only points to be conſidered are, firſt, the making 
or publiſhing of the book or writing; and, ſecondly, whe- 
ther the matter be criminal: and, if both theſe points are 
againſt the defendant, the offence againſt the public is com- 
plete, The puniſhment of ſuch libellers, for either mak- 
ing, repeating, printing, or publiſhing the libel, is fine, and 
ſuch corporal puniſhment as the court in its diſcretion ſhall 
infli& ; regarding the quantity of the offence, and the quali- 
ty of the offender (x). By the law of the twelve tables at 
Rome, libels, which affected the reputation of another, 
were made a capital offence : but, before the reign of Au- 
guſtus, the puniſhment became corporal only (y). Under 
the emperor Valentinian (z) it was again made capital, not 
cnly to write, but to publiſh, or even to omit deſtroying 


them. Our law, in this and many other reſpefts, corre- 


1 rather with the middle age of Roman JuruÞ: 'udence, 
when liberty, learning, and humanity, were in their full 
vigour, than with the eruel edits that were eſtabliſhed in 
the dark and tyrannical ages of the antient deceutiri, oi 
the later emperors. 


In this, and the other inſtances which we have lately 
conſidered, where blaſphemous, immoral, treaſonable, 
chiſmatical, ſeditious, or ſcandalous libels are puniſhed by 
the Engliſh law, ſome with a greater, others with a lefs de- 
gree of ſeverity ; the /iberty of the fress, properly under» 
food, is by no means infringed or violated. The liberty of 
the preſs is indeed eſſential to the nature of a free ſtate : 
but this conſiſts in lay ing nofrewrons reſtraints upon publi- 
cations, and not in freedom from cenſure for criminal mat- 
ler when publiſhed. Every freeman has an undoubted 
right to Jay what ſentiments he pleaſes before the public: 
to forbid this, is to deſtroy the freedom of the preſs : but 
it he publiſhes what is improper, miſchievous, or illegal, 


G 4 | he 
(x)-1 Hawk. F. ©. res. 
(y) Quinet: am Tex 
Pen 294? _ malo quae nollet carmiue quenquam | 
D ferikt : wertere num fir midite fuſtis. Hor, ad Aug. 182. 


12) Cid, 9. . 
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he muſt take the conſequence of his own temerity. Te 
fubje& the preſs to the reftriftive power of a licenſer, as 
was formerly done, both before and ſince the reyolution (a), 
is to ſubje& all freedom of ſentiment to the prejudices of 
one man, and make him the arbitrary and infallible judge 
of all controverted points in learning, religion, and govern- 
ment. But to puniſh (as the law does at preſent) any dan- 
gerous or offenſive writings, which, when publiſhed, ſhall 
on a fair and impartial trial be adjudged of a pernicious ten- 
dency, is neceſſary for the preſervation of peace and good 
order, of government and religion, the only ſolid foun- 
dations of civil liberty. Thus the will of individuals is ſtill 
left free; the abuſe only of that free will is the object of 
legal puniſhment, Neither is any reſtraint hereby laid upon 
freedom of thought or inquiry: liberty of private ſenti- 
ment is ſtill left; the diſſeminating, or making public, of 
bad ſentiments, deſtructive of the ends of ſociety, is the crime 
which ſociety corrects. A man (ſays a fine writer on this 
ſubject) may be allowed to keep poiſons in his cloſet, but not 
publicly to yend them as cordials. And to this we may 

| add, 


(a) The 2 of print ine, focn after its int foductien, vas lool. 
es upon (as well in England as in atker countries) as merely a 
matter of ſtate, and ſubject to the coercicn of the crown. It 
was therefore regulated with us by the king's proclamations, 
prohibhitions, charters of privilege and of licence, and finally by 
the decrees of the court of ſtarchamber; wh:ch limited the 
nun:ber of printers, and of preſſes which each ſhould employ, 
and prohibited new publications unleſs previouſly approved by 
proper licenſers. On the demolition of this odious juriſdiction. 
in 1641, the long parliarent of Chatles I. after their rupture 
with that prince, aſſured the ſame powers as the ftarchamber 
ex-rciled with reipect to the licenſing of bouks; and in 1643, 
1647, 1649, and 1652, (Scobell. i. 44, 134. li. 88, 230) iſſued 
their ordinances for that purpoſe, ſcunded principally on the 
ſtarcharnber decree of 1637. In 1662 was paſſed the ſtatute 13 
& 14 Car. II. c. 33. which (with ſome few alterations) was 
copied from the parhamentary ordinances. This act expired in 
1679,but was revived by ſtatute 1 Jac, II. c. 17. and continued 
tili 1692. It was then continued fer two years longer by flatute 
4 W. & M. c. 24. but, though frequent attempts were made 
by the government to revive it, in the ſubſcquent part of 
tiat reign, (Com. Journ, 11 Feb. 1694. 26 Nov. 1696. 22 
Ca. 1656. 9 Feb. 1607. 31 Jan. 1698.) yet the parhament te- 
fed it io {tiongly, that it finally expired, and the preſs became 
properly free, in 1694; and bas ever ſince ſo conti:.ucd, 
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add, that the only plauſible argument heretofore uſed for 
reſtraining the juſt freedom of the preſs, * that it was ne- 
« ceſſary to prevent the daily abuſe of it,” will entirely 
loſe its force, when it is ſhewn (by a ſeaſonable exertion of 
the laws) that the preſs cannot be abuſed to any bad pur- 
poſe, without incurring a ſuitable puniſhment : whereas it 
never can be uſed to any good one, when under the con- 
trol of an inſpector. So true will it be found, that to cen- 
ſure the licentiouſneſs, is to maintain the liberty, of the 
preſs, 


CHAPTER 
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CHAPTER THE TWELFTH. 


Or OFFENCES acainsr PUBLIC 
TRADE. 


O * FF EN 0 E S againſt oublic trade, like thoſe of the 


preceding claſſes, are either felonious, or not felo- 
nious. Of the firſt ſort are, 


1. OWLING, ſo called from its being uſually carried on 
in the night, which is the offence of tranſporting wool or 
fheep out of this kingdom, to the detriment of its ſtaple 
manufacture. This was forbidden at common law (a), and 
more particularly by ftatute 11 Edw. III. c. 1. when the 
importance of our woollen manufacture was firſt attended 
to; and there are now many later ſtatutes relating to this 


offence, the moſt uſeful and principal of which are thoſe en- 


acted in the reign of queen Elizabeth, and ſince, The ſta- 
tute 8 Eliz. c. 3. makes the tranſportaticn of live ſheep, or 
embarking them on board any ſhip, for the firft offence for- 
feiture of goods, and impriſcnment for a year, and that at 
the end of the year the left hand ſhall be cut off in ſome 
public market, and ſhall be there nailed up in the cpenelt 
place ; and the ſecond offence js felony. The ſtatutes 
12 Car. II. c. 32. and 7 & 8 W. III. c. 28. make the 
expor tation of wool, ſhecp, or fuller's earth, liable to pe- 
cuniary penalties, and the forfeiture of the intereſt of the 


ſhip and cargo by the owners, if privy z and confiſcation of 
goods, 


(a) Mirr. c. 1.4. 3. 


> 
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goods, and three years impriſonment to the maſter and all 


the mariners. And the ſtatute 4 Geo. I. c. 11. (amended. 
and farther enforced by 12 Geo. II. c. 21. and 19 Geo. II. 


c. 34.) makes it tranſportation for ſeven years, if the penal- 
ties be not paid. 


2. SMUGGLING, or the offence of importing goods with- 
out paying the duties impoſed thereon by the laws of the 
cuſtoms and exciſe, is an offence generally connected and 
carried on hand in hand with the former. This is reſtrain- 
ed by a great variety of ſtatutes, which inflit pecuniary 
penalties and ſeiſure of the goods for clandeſtine ſmuggling, 
and affix the guilt of felony, with tranſportation for ſeyen 
years, upon more open, daring, and avowed practices: but 
the laſt of them, 19 Geo. II. c. 34. is for this purpoſe in- 
far omnium; for it makes all forcible acts of ſmuggling, 
carried on in defiance of the laws, or even in diſguiſe to 
evade them, felony without benefit of clergy : enacting, 
that if three or more perſons ſhall aſſemble, with fire arms 
or other offenſive weapons, to aſſiſt in the illegal exportation 


or importation of goods, or in reſcuing the ſame aſter ſei- 
ſure, or in reſcuing offenders in cuſtody for ſuch offences; 


or ſhall paſs with ſuch goods in diſguiſe ; or ſhall wound, 
ſhoot at, or aſſault any officers of the revenue when in the 
execution of their duty ; ſuch perſons ſhall be felons, with- 
out the benefit of clergy. As to that branch of the ſtatute, 
which required any perſon, charged upon oath as a ſmuggler, 


under pain of death, to ſurrender himſelf upon proclama- 


tion, it ſeems to be expired ; as the ſubſequent ſtatutes (b), 
which continue the original act to the preſent time, do in 
terms continue only ſo much of the ſaid act, as relates to 
the funiſhiment of the offenders, and not to the extraordi- 
nary method of apprehending or cauſing them to ſurren- 
der: and for offences of this poſitive ſpecies, where puniſh- 
ment (though: neceſſary) is rendered ſo by the laws them- 
ielves, which by impoſing high duties on commodities in- 
creaſe 


(b) Stat. 26 Ceo, II. e. 32. 3: Geo. II. e. 18. 4 Geo. HE £45 
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creaſe the temptation to evade them, we cannot ſurely be 
too cautious tn inflicting the penalty of death (c). ; 


3. ANOTHER offence againſt public trade is fraudulent 
bankruptcy, which was ſufficiently ſpoken of in a former 
volume (d); when we thoroughly examined the nature of 
theſe unfortunate traders. I ſhall therefore here barely 
mention over again ſome abuſes incident to bankruptcy, 
Di. the bankrupt's neglect of ſurrendering himſelf to his 
creditors ; his non- conformity to the directions of the ſeve- 
ral ſtatutes; his concealing or embezzling his effects to the 
value of 20/; and his withholding any books or writings 
with intent to defraud his creditors: all which the policy 
of our commercial country has made capital in the offen- 
der ; or felony without benefit of clergy. And indeed it 
is allowed in general, by ſuch as are the moſt averſe to the 
infliction of capital puniſhment, that the offence of fraudu- 
lent bankruptcy, being an atrecious ſpecies of the crimen 
falſi, ought to be put upon a level with thoſe of forgery 
and falſifying the coin (e). To this head we may alſo ſub- 
join, that by ſtatute 32 Geo. II. c. 28. it is felony puniſh- 
able by tranſportation for ſeven years, if a pꝛiſoner, charg- 
ed in execution for any debt under 100. negledts or refuſes 
on demand to diſcover and deliver up his effects for the bene- 
fit of his creditors. And theſe are the only felonious offen- 
ces againſt public trade; the reſidue being mere miſdemeſ- 


nors : as, 


4. Us UR, which is an unlawful contract upon the loan 
of money, to receive the ſame again with exorbitant in- 
creaſe. Of this alſo we hat occaſion to difeourſe at large 
in a former volume (f). We there obſerved that by ſtatute 
37 Hen. VIII. c. 9. the rate of intereſt was fixed at 101. 
fer cent. fer aunum: which the ſtatute 13 Eliz. c. 8. con- 
firms; and ordains, that all brokers ſhall be guilty of a 
fraemunire that tranſict any contracts for more, and the 
ſecurities themſelves ſhall be void. The ſtatute 21 Jac. J. 
| — 17. 
(e) See Vol. I. pag. 317. Beccar. ch. 32. 

(4i} See Vol. H. pag. 481, 482. (c; E ccar. ch. 34. 
Nee Vel. II. pag 455, Cc. : | 
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c. 17. reduced intereſt to eight per cent; and, it having been 


lowered in 1650, during the uſurpation, to ſix per cent. the 


ſame reduction was re- enacted after the reſtoration by ſta- 
tute 12 Car. II. c. 13. and, laſtly, the ſtatute 12 Ann, ſt. 2. 
c. 16. has reduced it to five per cent. Wherefore not only 
all contracts for taking more are in themſelves totally void, 
but alſo the lender ſhall forfeit treble the money borrowed. 
Alſo if any ſcrivener or broker takes more than. five ſhillings 
fer cent. procuration-money, or more than twelve-pence 


for making a bond, he ſhall forfeit 20. with coſts, and ſhall 


ſuffer impriſonment for half a year, 


5. CHEATING is another cffence, more immediately 
againſt public trade ; as that cannot be carried on without 
a punGtilious regard to common honeſty, and faith between 

man and man. Hither therefore may be referred that pro-- 
digious multitude of ſtatutes, which are made to prevent 
deceits in particular trades, and which are chiefly of u& 
among the traders themſelves. For ſo cautious has the legiſ- 
lature been, and fo thoroughly abhors all indirect practices, 
that there is hardly a+ conſiderable fraud incident to any 
branch of trade, but what is reſtrained and puniſhed by 
ſome particular ſtatute. The offenee alſo of breaking the 
aſiize of bread, or the rules laid down by law, and particu- 
larly by ſtatute 3x Geo. II. c. 29, and 3 Geo. III. c. 11. for 
aſcertaining its price in every given quantity, is reducible to 
tis head of cheating: as is likewiſe in a peculiar manner 
the offence of ſelling by falſe weights and meaſures; the 
ſtandard of which fell under our conſideration in a former 
volume (g). The puniſhment of bakers breaking the aſſize, 
was antiently to ſtand in the pillory, by ſtatute 51 Hen. III. 


ſt. 6. and for brewers (by the ſame act) to ſtand in the tum- 


brel or dungcart (h) : which, as we learn from domeſday 
book, was the puniſhment fer knaviſh brewers in the city 
of Cheſter ſo early as the reign of Edward the confeſſor. 
Malam cervifiem faciens, in cathedra fonebatur ficrce- 
„i (i).“ But now the general puniſhment for all mages -of 

this. 


120 Set V.. J. dag. 274. . (h) 3 If. 219, 
(+) Sd, tit. t 2:0 5 d 4; : 
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this kind, if indicted (as they may be) at common law, is 
by fine and impriſonment: though the eaſier and more uſual 
way is by levying on a ſummary conviction, by diſtreſs 
and fale, the forfeitures impoſed. by the ſeveral acts of 
parliament. Laſtly, any deceitful practice, in cozening 
another by artful means, whether in matters of trade or 
otherwiſe, as by playing with falſe dice, or the like, 1s pu- 
niſhable with fine, and impriſonment, pillory (k). And by 
the ſtatutes 33 Hen. VIII. c. 1. and 30 Geo. II. c. 24. if 
any man defrauds another of any valuable chattles by co- 
Jour of any falſe token, counterfeit letter, or falſe pretence, 
or pawns or diſpoſes of another's goods without the conſent 
of the owner, he ſhall ſuffer ſuch puniſument by impriſon- 
ment, fine, pillory, tranſpertation, whipping, or other corpo- 
ral pain, as the court ſhall direct. 


6. THe offence of ſbrgflalling the market is alſo an of- 
fence againſt public trade. This, which (as well as the 
two following) is alfo an offence t common law (1), is de- 
ſcribed by ſtatute 5 & 6 Edw. VI. c. 14. to be the buying 
or contracting for any merchandize or victual coming in the 
way to market; or diſſuading perſons from bringing their 
goods or proviſions there; or perſuading them to enhance 
the price, when there: any of which practices make the 
market dearer to the fair trader. 


7. Rr RATING is deſcribed by the fame ſtatute to be the 
buying of corn, or other dead victual, in any market, and . 
ſelling it again in the ſame market, or within four miles of 
the place. For this alſo enhances the price of the provi- 
lions, as every ſucceſſive ſeller muſt have a ſueceſſive profit. 


oY 
. 


8. ENGROSSING, by the ſame ſtatute, is the getting into 
one's poſſeſſion, or buying up, of corn or other dead victuals, 
with intent to ſell them again. This muſt of courſe be inſu- 
tous to the public, by putting it in the power of one or two F (7 
rich. men to raiſe the price of proviſions at their own diſ- BY \ 

cretion. WY .. 


4J' wi 1 
[1 Hawk, P. C. 188. % He © 338 - 
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cretion. And the penalty for theſe three offences by this 
ſtatue (which is the laſt that hath been made concerning 
them) is the forfeiture of the goods or their value, and two 
months impriſonment for the firſt offence ; double value and 
ſix months impriſonment for the ſecond ; and for the third, 
the offender ſhall forfeit all his goods, be ſet in the pillory, 
and impriſoned at the king's pleaſure. Among the Romans 
theſe offences, and other male- practices to raiſe the price of 
proviſions, were puniſhed by a pecuniary mul&t. Poe 
„ Ugintl aureorum flatuitur adverſus eum, qui contra an- 
% nam fecerit,. ſocietatemue coierit quo annona carior 


«© fiat (m).“ 


9. MoNoPOLIES are much the ſame offence in other 
brances of trade, that engroſſing is in proviſions : being 
a licence or privilege allowed by the king for the ſole buy- 
ing and ſelling, making, working, or uſing, of any thing 
whatſoever ; whereby the ſubject in general 1s reſtrained 
from that liberty of manufacturing or trading which he had 
before (n). Theſe had been carried to an enormous height 
during the reign of queen Elizabeth ; and were heavily 


_ complained of by fir Edward Coke (o), in the beginning of 


the reign of king James the firſt ; but were in great mea- 
ſure remedied by ſtatute 21 Jac. I. c. 3. which declares ſuch 
monopolies to be contrary to law and void ; (except as to 
patents, not exceeding the grant of fourteen years, to the 
authors of new inventions;) and monopoliſts are puniſhed 
with the forfeiture of treble damages and double coſts, to 
thoſe whom they attempt to diſturb ; and if they procure 
any action, brought againſt them for theſe damages, to be 
ſtayed by any extrajudicial order, other than of the court 
wherein it is brought, they incur the penalties of praemu- 
tire. Combinations alſo among victuallers or artificers, to 
raiſe the price of provifions, or any commedities, or the 
rate of labour, are in many caſes ſeverely puniſhed hy par- 
iicular ſtatutes ;z and in general, by ſtatute 2 and 3 Edw. 
VI. c. 15. with the forfeiture, of 107. or twenty days im- 
Feſonment, with an allowance cf only bread and water, 

| for 
(m) L 46. 12. 2. 
(6% 3 Lille, 181. 


(n) 1 Hazsk. F. C. 231. 
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for the firſt offence; 2ol. or the pillory, for the ſecond ; A 


and 40l. for the third, or elſe the pillory, loſs of one ear, 


and perpetual infamy. In the ſame manner, by a conſti- 


tution of the emperor Zeno (p), all monopolies and com- 
binations to keep up the price of merchandize, proviſions, 
cr wo:kmanſhip, were prohibited upon pain of forfeiture of 
goods and perpetual baniſhment. 


10. To exerciſea trade in any town, without having pre- 


viouſly ſerved as an apprentice for ſeven years (q), is looked. 
upon to be detrimental to public trade, upon the ſuppoſed. 
want of ſufficient {kill in the trader; and therefore is pu- 


niſhed by ſtatute 5 Eliz. c. 4. with the forfeiture of ory 
ſhillings by the month. 


11. LASTLY, to prevent the deſtruction of our home ma- 


nufactures, by trauſgortiꝝg and ſeducing our artiſis to ſettle 
abroad, it is provided by ſtatute 5 Geo. I. c. 27. that ſuch as 
ſo entice or ſeduce them ſhall be fined 100. and be impriſon- 
ed three months; and for the ſecond offence ſhall be fined 
at diſcretion, and be impriſoned a year: and the artificers, 
ſo going into foreign countries, and not returning within ſix 
months after warning given them by the Britiſh embaſſador 
where they reſide, ſhail be deemed aliens, and forfeit all 


their lands and goods, and ſhall beincapable of any legacy 


or gift. By ſtatute 23 Geo. IT. c. 13. the ſeducers incur, 
for the firſt offence, a forfeiture of 5001. for each artificer 
contracted with to be ſent abroad, and impriſonment for 
twelve months; and for the ſecond, 1000/7. and are liable 
to two years impriſor.ment : and if any perſon exports any 
tools or utenſils uſed in the ſilk or woollen manufaRures, he 
forfeits the ſame and 2001. and the captain of the ſhip (hav- 
ing knowlege thereof) 100/ : and if any captain of a king's 
ſuip, or officer of the cuſtoms, knowingly ſuffers ſuch ex- 
portation, he forfeits 1004. and his employment; and is for 


ever made incapable of bearing any public office. 
CHAPTETY 


D Cal. 4. 9 1, | (a) See Vol. I. pag. 427, 
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5 CHAPTER THE THIRTEENTH. 


Or OFFENCES acamsT TAE PUBLIC 
HEALTH, and THE PUBLIC PO- 
LICE os OECONOMY,. 


HE fourth ſpecies of offences, more eſpecially affect- 

ing the commonwealth, are ſuch as are againſt the 
public health of the nation ; a concern of the higheſt im- 
portance, and for the preſervation of which there are in 
many countries ſpecial magiſtrates or curators appointed. 


1. THE firſt of theſe offences is a felony ; but, by the 
blefiing of providence for more than a century paſt, inca- 
pable of being committed in this nation. For by ſtatute x 
Jac. 1. c. 31. it is enacted, that if any perſon infected with 
the plague, or dwelling in any infected houſe, be command- 
ed by the mayor or conſtable, or other head officer of his 
town or vill, to keep his houſe, and ſhall venture to diſobey 
it; he may be inforced, by the watchmen appointed on ſuch 
melancholy occaſions, to obey ſuch neceſſary command: 
and, if any hurt enſue by ſuch inforcement, the watchmen 
are thereby indemnified. And farther, if ſuch perſon fo 
commanded to confine himſelf goes abroad, and converſes 
in company, if he has no plague ſore upon him, he ſhail be 
puniſhed as a vagabond by whipping, and be bound to his 
good behaviour: but if he has any infectious fore upon him 
uncured, he then ſhall be guilty of felony. By the ſtatute 
26 Geo. II. c. 6. (explained and amended by 29 Geo. II. 
G $.) the method of performing guarentine, or forty days 
probation, 
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probation, by ſhips coming from infected countries, is put 
n a much more regular and effectual order than formerly; 
and maſters of ſhips, coming from infected places and diſ- 
obeying the directions there given, or having the plague on 
board and concealing it, are guilty of felony without be- 
nefit cf clergy. The ſame penalty alſo attends perſons 
eſcaping from the /azarets, or places wherein quarentine is 
to be performed; and officers and watchmen neglecting 
their duty; and perſons conveying goods or letters from 
mips performing quarentine. 


2. A SECOND, but much inferior, ſpecies of offence a- 
gainſt public health is the ſelling of unwholeſome proviſions, 
To prevent which the ſtatute 5x Hen. III. ſt, 6. and the 
ordinance for bakers, c. 7. prohibit the ſale of corrupted 
wine, contagious or unwholeſome fleſh, or fleſh that is bought 
cf a Jew ; under pain of amercement for the firſt offence, 
pillory for the ſecond, fine and impriſonment for the third, 
and abjuration of the town for the fourth. And by the 
ſtatute 12 Car. II. c. 25.5. 11. any brewing or adultera- 
tion of wine is puniſhed with the forfeiture of 1007. if done 
by the wholeſale merchant ; and 407. if done by the vint- 
ner or retale trader. Theſe are all the offences, which 


may properly be ſaid to reſpect the public health. 


V. THE laſt ſpecies of offences which eſpecially affect 
the commonwealth are thoſe againſt the public police and 
oeconomy. By the public police and oeconomy I mean the 
due regulation and domeſtic order of the kingdom : where- 
by the individuals of the ftate, like members of a well go- 
verned family, are bound to conform their general behavi- 
our to the rules of propriety, good neighbourhood, and 


good manners; and to be decent, induſtrious, and inoffen- 


ſive in their reſpective ſtations. This head of offences muſt 
therefore be very miſcellaneous, as it comprizes all ſuch 
crimes as eſpecially affect public ſociety, and are not com- 
prehended under any of the four preceding ſpecies. Theſe 
amount, ſome of them to felony, and others to miſdemeſ- 
nors only. Among the former are, 
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1. THE offence of clandefline marriages : for by the ſta- 
tute 26 Geo. II. c. 33. 1. To ſolemnize marriage in any 
other place beſides a church, or public chapel wherein 
banns have been uſually publiſhed, except by licence from 
the archbiſhop z—and, 2. To ſolemnize marriage in ſuch 
church or chapel without due publication of banns, or li- 
cnc? obtained from a proper authority o both of them 
not only render the marriage void, but ſubject the perſon 
ſolemnizing it to felony, puriſhed by. tranſportation for 
fourtecn years : as, by three former ſtatutes (a), he and his 
aſſiſtants were ſubje& to a pecuniary forfeiture of 10291. 3. 
To make a falſe entry in a marriage regiſter; to alter it when 
made; to forge, or counterfeit, ſuch entry, or a marriage 
licence, or aid and abet ſuch forgery ; to utter the ſame 
as true, knowing it to be counterfeit ; or to deſtroy or pro- 
cure the deſtruction of any regiſter, in order to vacate any 
marriage, or ſubject any perſon to the penalties of this act; 

all theſe offences, knowingly and wilfully committed, ſub- 
jet the party to the guilt of felony, without benefit of 


clergy, 


2. ANOTHER felonious offence, with regard to this holy 
eſtate of matrimony, is what our law corruptly calls biga- 
my ; which properly ſignifies being twice married, but with 
us is uſed as ſynonymous to polygamy, or having a plurality 
of wives at once (b). Such ſecond marriage, living the 
former huſband or wife, is ſimply void, and a mere nullity, 
by the eceleſiaſtical law of England: and yet the legiſlature 
has thought it juſt to make it felony, by reaſon of its being 
{o great a violation of the public oeconomy and decency of 
a well ordered ſtate. For polygamy can never be endured 
under any rational civil eftabliſhment, whatever ſpecious 
reaſons may be urged for it by the eaſtern nations, the falla- 
ciouſneſs of which has been tully proved by many ſenſible 
writers : but in northern countries the very nature of the 
elimate ſeems to declaim againſt it; it never having obtain- 
ed in this part of the world, even from the time of our 


German 


( 6& > W. Ill. c. 6. 7 & s W. III. e. 35. 10 Ann. c. 19. 
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German anceſtors ; who, as Tacitus informs us (c), ** profe 
« ſoli barbarorum ſingulis uxoribus contenti ſunt.” It is 
therefore puniſhed by the laws both of antient and modern 
Sweden with death (d). And with us in England it is en- 
acted by ſtatute x Jac. I. c. 11. that if any perſon, being 
married, do afterwards marry again, the former huſband or 
wife being alive, it is felony ; but within the benefit of 
clergy. The firſt wife in this caſe ſhall not be admitted as 
an evidence againſt her huſband, becauſe ſhe is the true 
wife ; but the ſecond may, for ſhe is indeed no wife at 
all (e); and ſo, vice verſa, of a ſecond huſband, This act 
makes an exception to five caſes, in which ſuch ſecond mar- 
riage, though in the three firſt it is void, is yet no felony, 


1. Where either party hath been continually abroad for ſe- | 
ven years, whether the party in England hath notice of the 


other's being living or no. 2. Where either of the parties 
hath been abſent from the other ſeven years 42/h7n this 


kingdom, and the remaining party hath had no notice of | 


the other's being alive within that time. 3. Where there 
is a divorce or ſeparation a :nenſa et thoro by ſentence in the 
eccleſiaſtical court, 4. Where the ſiiſt marriage is declared 
abſolutely void by any ſuch ſentence, and the parties looſed 


a vinculo. Or, 5. Where either of the parties was under 
the age of conſent at the time of the firſt marriage: for | 


in ſuch caſe the firſt marriage was voidable by the diſagree- 
ment of either party, which this ſccond marriage very 


clearly amounts to. But, if at the age of conſent the | 


parties had agreed to the marriage, which completes the | 
contract, and is indeed the real marriage; and afterwards | 


one of them ſhould marry again; I ſhould apprehend that 
ſuch ſecond marriage would be within the reaſon and pe- 
nalties of the act. | 


$..A THIRD ſpecies of felony againſt the good order and 
oeconomy of the kingdom, is by idle ſoldiers and mariners 
avandering about the realm, or perſons pretending fo to be, 


and 


(e) de mer. Germ, 18. (d) Stiernb. de jure Suetn. J. 3.2. 
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and abuſing the name of that honourable profeſſion (f). 
Such a one, not having a teſtimonial or paſs from a juſtice 
of the peace, limiting the time of his paſſage : or exceed- 
ing the time limited for fourteen days, unleſs he falls ſick ; 
or forging ſuch teſtimonial ; is by ftatute 39 Eliz. c. 17. 
made guilty of felony, without benefit of clergy. This 
ſanguinary law, though in practice deſervedly antiquated, 
till remains a diſgrace to our ſtatute-book : yet attended 
with this mitigation, that the offender may be delivered, if 
any honeſt freeholder or other perſon of ſubſtance will take 
him into his ſervice, and he abides in the ſame for one 
year; unleſs licenced to depart by his employer, who in 

ſuch caſe ſhall forfeit ten pounds. 


4. OUTLANDISH perſons calling themſelves Egyptians or 
gyp/ies, are another object of the ſeverity of ſome of our 
unrepealed ſtatutes. I heſe are a ſtrange kind of common- 
wealth among themſelves of wandering impoſtors and jug- 
zlers, who made their firſt appearance in Germany about 
the beginning of the ſixteenth century, and have ſince ſpread 


| themſelves all over Europe. Munſter, it is true (g), who 
1s followed and 1elied upon by Spelman (h) fixes the time 
» Wl ff their firſt appearance to the year 1417; but, as he owns, 
lat the firſt whom he ever ſaw were in 1524, it is proba- 


bly an error of the preſs for 1517 : eſpecially as other hiſ- 
torians (j) informs us, that when ſultan Selim conquered 
keypt, in the year 1517, ſeveral of the natives refuſed to 
abmit to the Turkiſh yoke; but, being at length ſubdued 
s und baniſhed, they agreed to diſperſe in ſmall parties all 
at ner the world, where their ſuppoſed ſkill in the black art 
e. se them an univerſal reception, in that age of ſuperſtiti- 
In and credulity. In the compaſs of a very few years they 
BY fined ſuch a number of idle proſelytes, (who imitated 
nd Wir language and complexion, and betook themſelves to 
„e fame arts of chiromancy, begging, and pilfering) that 
ey became troubleſome and eyen formidable to moſt of 
. the 


Noz ung. 8c. (8) Cg. J. 3. 
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the ſtates of Europe. Hence they were expelled from France 
in the year I 560, and from Spain in 1591 (1). And the 
government in England took the alarm much earlier: fer 
in 15 30, they are deſcribed by ſtatute 22 Hen. VIII. c. ao. 
as „ outlandiſh people, calling themſelves Egyptians, uſing 
© no craft nor feat of merchandize, who have come into 


ce this realm and gone from ſhire to ſhire and place to place 
e ingreat company, and uſed great, ſubtil, and crafty means 


& to deceive the people; bearing them in hand, that they 
© by palmeſtry could tell men's and women's fortunes ; and 
<« ſo many times by craft and ſubtilty have deceived the 
ee people of their money, and alſo have committed many 


© heinous felonies and robberies.” | Wherefore they are 


directed to avoid the realm, and not to return under pain of 
impriſonment, and forfeiture of their goods and chattles; 


and, upon their trials for any felony which they may have | 


committed, they fhall not be intitled to a jury de medzetate 


linguae. And afterwards, it is enacted by ſtatutes 1 K | 
Ph. & M. c. 4. and 5 Eliz. c. 20. that if any ſuch perſons 4 
ſhall be imported into this kingdom, the importer ſhall | 
forfeit 40 J. And if the Egyptians themſelves remain one | 
month in this kingdom ; or if any perſon, being fourteen | 
years old, (whether natural born ſubje& or ſtranger) which 
hath been ſeen or found in the fellowſhip of ſuch Egyptians, Þ 
or which hath diſguiſed him or herſelf like them, ſhall re- 
main in the ſame one month, at one or ſeveral times; it is 
felony without benefit of clergy : and fir Matthew Hale 
informs us (k), that at one Suffolk aſſiſes no lefs than thir- 
teen gypſies were executed upon theſe ftatutes, a few years 


before the reſtoration. But, to the honour of our national 
humanity, there are no inſtances more modern than this, Þ 
of carrying theſe laws into practice. 


5. To deſcend next to offences, whoſe puniſhment 1870 5 


ſhort of death. Common nuiſances are a ſpecies of offences 2 
— the — order and oeconomical regimen of Y 
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of all the king's ſubjects, or the neglecting to do a thing 
which the common good requires (1). The nature of com- 
non nuiſances, and their diſtinction from private nuiſances, 
were explained in the preceding volume (m); when we 
conſidered more particularly the nature of the private ſort, 
as a civil injury to individuals. I ſhall here only remind 
the ſtudent, that common nuiſances are ſuch inconvenient 
or troubleſome offences, as annoy the whole community in 
general, and not merely ſome particular perſon ; and there- 
fore are indictable only, and not actionable ; as it would be 
unreaſonable to multiply ſuits, by giving every man a ſe- 
parate right of action, for what damnifies him in common 
only with the Aſt of his fellow ſubjects. Of this nature 
are, 1. Annoyances in highways, bridges, and public rivers, 
by rendering the ſame inconvenient or dangerous to pals : 
either poſitively, by actual obſtruction; or negatively, by 
want of reparations. For both of theſe, the perſon ſo ob- 
ſtructing, or ſuch individuals as are bound to repair and 
cleanſe them, or (in default of theſe laſt) the pariſh at large, 
may be indicted, diftreined to repair and amend them, and 
in ſome caſes fined. And a preſentment thereof by a judge 
of afſiſe, c. or a juſtice of the peace, ſhall be in all reſpects 
equivalent to an indictment (n). Where there is an houſe 
erected, or an incloſure made, upon any part of the king's 
demeſnes, or of an highway, or common ſtreet, or public 
water, or ſuch like public things, it is properly called a 
fur reſture (o). 2. All thoſe kinds of nuiſances, (ſuch as 
offenſive trades and manufactures) which when injurious 
to a private man are actionable, are, when detrimental to 
the public, puniſhable by public proſecution, and ſubject 
to fine according to the quantity of the miſdemeſnor: and 
particularly the keeping of hogs in any city or market town 
is indictable as a public nuiſance (p). 3. All diſorderly ian, 
or ale-Houſes, hawwdy-houſes, gaming-houſes, flage-plays, un- 


(!) 1 Hawk. P. C. 197. (m) Vol. II. pag. 216. 
(a) Stat. 7 Geo. III. c. 42. 
W Co. Litt. 277, frem the French prurpris, an inclofure. 


(p) Salk. 460. 


licenſed, booths and ſtages for rope- dancers, mountebanks, 
and 
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and the like, are public nuiſances, and may upon indict- 
ment be ſuppreſſed and fined (q). Inns, in particular, be- 
ing intended for the lodging and receipt of travellers, may 
be indicted, ſuppreſſed, and the inn-keepers fined, if they 
refuſe to entertain a traveller without a very ſufficient cauſe : 
for thus to fruſtrate the end of their inſtitution 1s held to be 
diſorderly behaviour (r). Thus too the hoſpitable laws of 
Norway puniſh, in the ſevereſt degree, ſuch inn-keepers as 
refuſe to furniſh accommodations at a juſt and reaſonable 
price (). 4. By ſtatute 10 & I W. III. c. 17. all lotteries 
are declared to be public nuiſances, and all grants, patents, 
or licences for the ſame to be contrary to law. 5. Cottages 
are held to be common nuiſances, if erected ſingly on the 
waſte, being harbours for thieves and other idle and diſſo- 
lute perſons. Therefore it is enacted by ftatute 31 Eliz. 
c. 7. that no perſon ſhall erect a cottage, unleſs he lays to 
it four acres of freehold land of inheritance to be occupied 
therewith, on pain to forfeit to the king 107. for its erecti- 
on, and 40s. fer month for its continuance: and no owner 
or occupier of a cottage ſhall ſuffer any inmates therein, or 
more families than one to inhabit there, on pain to forfeit 
10s. fer month to the lord of the leet. This ſeems, upon 
our preſent moreenlarged notions, a hard and impolitic law; 
depriving the people of houſes to dwell in, and conſequent- 
ly preventing the populouſneſs of towns and pariſhes : 
which, though it is generally endeavoured to be guarded | 
againſt, through a fatal rural policy, (being ſometimes, | 
when the poor are ill-managed, an intolerable hardſhip) | 
yet, taken in a national view, and on a ſuppoſition of pro- | 
per induſtry and good parochial government, is a very great | 
advantage to any kingdom. But indeed this, like moſt other 
rigid or inconvenient laws, is rarely put in execution. 
6. The making and ſelling of fireworks and ſquibs, or 
throwing them about in any ſtreet, is, on account of the 
danger 


(q) 1 Hawk. P. C. 198. 225. 
(r) 1 Hawk. P. C. 225. 
(1) Stieroh, de jur: Suecn, . 2. c. 9. 
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danger that may enſue to any thatched. or timberbuildings, 
declared to be a common :nuſance, by ſtatute ꝙꝙ & 10 W. 


III. c. 7. and therefore is puniſhable by fine. 7. Enves- 


| or ſuch as liſten under walls or windows, or the 
caves of a houſe, to harken after diſcourſe, and thereupon 


to frame ſlanderous and miſchievous tales, are a common - 


nuiſance and preſentable at court-leet (s): or are indictable 
at the ſeſſions, and puniſhable by fine and finding fureties 
for their good behaviour (t). $. Laſtly, a common ſcold, 
communis Tixalrix, (for our law-latin confines it tothe 
feminine gender) is a public nuiſance to her neighbour- 
hood. For which offence ſhe may be mdidted (u); and, 
if convicted, ſhall ()) be ſentenced to be placed in a cer- 
tain engine of correction called the trebucket, caſtigatory, 
or cucking ſtool, which in the Saxon language ſignifies the 


ſcolding ſtool; though now it is frequently corrupted into 


ducking ftool, becauſe the reſidue of the judgment is, that, 


when ſhe is ſo placed therein, ſhe ſhall „ 5 
water for her puniſhment (x). | 


6. IDLENESS in any perſon e a hiph of 
fence againſt the public oeconomy. In Chinaitis a maxim, 
that if there be a man who does not work, or a woman 


that is idle, in the empire, ſomebody muſt ſuffer cold or 
hunger: the produce of the lands not being more than fufe 


ficient, with culture, to maintain the inhabitants; and 
therefore, though the idle perſon may ſhift off the want 
from himſelf, yet it maſt in the end fall ſomewhere, The 
court alſo of Areopagus at Athens puniſhed idleneſs, and 
exerted a right of examining every citizen in what manner 
he ſpent his time; the intention of which was (y), that the 
Athenians, knowing they were to give an account of their 
occupations, ſhould follow only ſuch as were laudable, and 
that there might be no room left for ſuch as lived by unlaw- 


ful arts. The civil law expelled all * vagrants from 
H 
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(s) Kitch. of courts, 20. (t) 1bid. 1 Hawk. P. C. 132. 
(u) 6 Mod: 213. (x) i Hawk. P. C. 198. 200. 
(x) 3 Inſt, 219s = Valer. Maxim. J. Te 6, Ns 
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the city (2) 2 and in our own law, all idle perſons or vaga · 
bonds, whom our antient ſtatutes deſcribe to be “ ſuch az 
* -wake on the night, and ſleep on the day, and haunt cuf. 
« tomable taverns, and ale-houſes, and routs about; and 
no man wot from whence they come, ne whither 
% go;“ or ſuch as are moſt particularly deſcribed by ſta- 
tute 17 Geo. II. c. 5. and divided into three claſſes, ale 
and &;/orderly perſons, rogues and vagabonds, and incorrigi- 
ble rogues ;—all thoſe are offenders againſt the good order, 
and blemiſhes in the government, of any kingdom. They 
are therefore all puniſhed, by the ſtatute laſt-mentioned ; 
that is to ſay, idle and diſorderly perſons with one month's 
impriſonment in the houſe of correction; rogues and vaga- 
bonds with whipping and impriſonment not exceeding fix 
months; and incorrigible rogues with the like diſcipline and 
confinement, not exceeding two years: the breach aud eſ- 
cape from which confinement in one of an inferior claſs, 
ranks him among incorrigible rogues ; and in a rogue (be- 
fore incorrigible) makes him a felon, and liable to be tran- 
fported for ſeven years. Perſons harbouring vagrants are 
liable to a fine of forty ſhillings, and to pay all expences 
brought upon the pariſh thereby; in the ſame manner, as, 
by our antient laws, whoever: harboured any ſtranger for 
more than two nights, was anſwerable to the public for any 
offence that ſuch his inmate might commit (a). 


7. UNDER the head of public oeconomy may alſo be pro- 
perly ranked all ſumptuary laws againſt luxury, and extrava- 
gant expences in dreſs, diet, and the like; concerning the 
general utility of which to a ſtate, there is ani controver- | 
ſy among the political writers. Baron Monteſquieu lays it 


down (b), that luxury is neceſſary in monarchies, as in bot 
France; but ruinous to democracies, as in Holland. With BY ;; 
therefore to England, whoſe government is com- ,, 
pounded of both ſpecies, it may ſtill be a dubious queſtion, * 
how far private luxury is a public evil; and as ſuch, pul 
cognizable by public laws. And indeed our — vpe 
en 


(2) Nov. 80. c. 5. 
(a) LL. Edw. c. 27. Bracton. J. 3. tr. 2. em. . 
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have ſeveral times changed their ſentiments as to this point: 
for formerly there were a multitude of penal laws exiſting, 
to reſtrain exceſs in apparel (c) ; chiefly made in the reigns | 
of Edward the third, Edward the fourth, -and Henry the 
eighth, againſt piked ſhoes, ſhort doublets, and long coats ; 
all of which were repealed by ſtatute 1 Jac, I. c. 25. But, 
as to exceſs in diet, there ſtill remains one antient ſtatute 
un repealed, 10 Edw. III. ſt. 3. which ordains that no man 
ſhall be ſerved, at dinner or ſupper, with more than two 
courſes, except upon ſome great holydays there ſpecified, 
in which he may be ſerved with three. x 
8. NExT that of luxury, naturally follows the offence 
of gaming, which is generally introduced to ſupply or re- 
trieve the expences occaſioned by the former : it being a 
kind of tacit confeſſion, that the company engaged therein 
do, in general, exceed the bounds of their reſpective for- 
tunes ; and therefore they caft lots to determine upon whom 
the ruin ſhall at preſent fall, that the reſt may be ſaved a 
little longer. But, taken in any light, it is an offence of the 
moſt alarming nature; tending by neceſſary conſequence to 
promote public idleneſs, theft, and debauchery among thoſe 
of a lower claſs : and, among perſons of a ſuperior rank, it, 
hath frequently been attended with the fudden ruin and de- 
ſolation of antient and opulent families, and abandoned proſ- 
titution of every principle of honour and virtue, and too 
often hath ended in ſelf-· murder. To reſtrain this pernicious 
vice, among the inferior ſort of people, the ſtatute 33 Hen. 
VIII. c. 9. was made; which prohibits to all but gentle- 
t men the games of tennis, tables, cards, dice, bowls, and 
n BY other unlawful diverſions there ſpecified (d), unleſs in the 
h | = time of chriſtmas, under pecuniary pains and impriſonment, 
And the ſame law, and alſo the ſtatute 30 Geo. II. c. 24. 
inflict pecuniary penalties, as well upon the maſter of any 
public houſe wherein ſervants are permitted to game, as 
WJ upon the ſervants themſelves who are found to be gaming 
WF there. But this is not the principal ground of modern 
z H2 com- 


(c) 3 Inſt. 199A, 1 
2 (d) Logetting in the fields, ſlide · thrift or ſhove - groat, cloyſi· 
. ayls, half - bowi, and ccytingg 3 . 


; ts. 


e ia 


\ 


23. Purric, Ss Boer IV. 


3 


Somplaint: it is the gaming in high life, that demands the 
attention of the magiſtrate; a paſſion to which every 
valuable conſideration is made a ſacrifice, and which we 
ſeem to have inherited from our anceſtors the antient Ger- 
mans; whom Tacitus (e) deſcribes to have heen bewitched 
with the ſpirit of play to a moſt exorbitant degree. * They 
<« addict themſelves, ſays he, to dice, (which is wonderful) 
& when ſober, and as a ſerious employment ; with ſuch a 
« mad defire of winning or loſing, that when ee of 
ce every thing elſe, they will ſtake at laſt their liberty, and 
de their very ſelves. The loſer goes into a voluntary ſla- 
« very, and, though younger and ſtronger than his antago- 
<c niſt, ſuffers himſelf to be bound and ſold. And this 
cc perſeverance in ſo bad a cauſe they call the point of ho- 
© nour: ca eft in re prave pervicacia, iþfi fidem vocant.” 
One wauld almoſt be tempted to think Tacitus was de- 
Teribing a modern Engliſhman, When men are thus in- 
toxicated with ſo frantic a ſpirit, laws will be of little ayail; 
becauſe the ſame falſe ſenſe of honour, that prompts a man 
| 1 8 himſelf, will deter him from appealing to the 
te. Yet it is proper that laws ſhould be, and be 
n n publicly, that gentlemen may learn what penalties 
they wilfully incur, and what a confidence they repoſe in 
ſharpers ; who, if ſucceſsful in play, are certain to be paid 
with honour, or, if unſucceſsful, have it in their power to 
be ſtill greater gainers by informing. For by ſtatute 
16 Car. H. c. 7. if any perſon by playing or betting ſhall 
loſe more than 100/. at one time, he ſhall not be compel- 
lable to pay the ſame; and the winner ſhall forfeit treble 
the value, one moiety to the king, the other to the infor- 
mer. The ſtatute g Ann. c. 14. enacts, that all bonds and 
other ſecurities, given for money won at play, or money i 
lent at the time to play withal, ſhall be utterly void: that 
all mortgages and incumbrances of lands, made upon the 
» fame conſideration, ſhall be and enure to the uſe of the heir 
of the mortgager : that, if any perſon at one time loſes 
zol. at play, he may ſue the winner, and recover it back 
| N | by 


le) de mor. Germ. c. 244... 
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by action of debt at law ant; in caſe the loſer Joes not, 
any other perſon may ſue the winner for treble the ſum ſo 
loſt ; and the plaintiff in either caſe may examine the de- 
fendant himſelf upon oath : and that in any of theſe ſuits 
no privilege of parliament ſhall be allowed. The ſtatute 
farther enacts, that if any perſon cheats at play, and at one 
time wins more than 101. or any valuable thing, he may 
be indicted thereupon, and ſhall forfeit five times the value, 


| ſhall be deemed infamous, and ſuffer ſuch corporal puniſn- 


ment as in caſe of wilful perjury. By feveral ftatutes of 
the reign of king George II. (f), all private lotteries by 
tickets, cards, or dice, (and particularly the games of faro, 
baſſet, ace of hearts, hazard, paſſage, rolly polly, and all 
other games with dice, except baggammon) are prohibited 
under a penalty of 2004. for him that ſhall ere& ſuch lot- 
teries, and gol. a time for the players. Public lotteries, un- 
leſs by authority of parliament, and all manner of ingenious 
devices, under the denomination of ſales or otherwiſe, which 
in the end are equivalent to lotteries, were before prohi= 
bited by a great variety of ſtatutes (g) under heavy peeu- 


niary penalties, But particular deſcriptions will ever he 


lame and deficient, unleſs all games of mere chance are at 
once prohibited ; the inventions of ſharpers being ſwifter 
than the puniſhment of the law, which only hunts them 
from one device to another. The ſtatute 13 Geo. II. c. 19. 
to prevent the multiplicity of horſe races, another fund of 
gaming, directs that no plates or matches under 5300. value 
ſhall be run, upon penalty of 200/. to be paid by the owner 
of each horſe running, and rool. by ſuch as advertiſe the 
plate. By ſtatute 18 Geo. II. c. 34. the ſtatute 9 Ann. is 
farther enforced, and ſome deficiencies ſupplied : the forfei- 
tures of that act may now be recovered in a court of equi- 

ty; and, moreover, if any man be convicted upon infor- 

mation or indictment of winning or loſing at any ſitting 

rol. or 20l. within twenty-four hours, he ſhall forfeit: five 

times the ſum, Thus careful has the legiſlature been to 


H 3 prevent 


(f) 12 Geo. II. c. 28. 13 Geo. II. c. 19 18 Geo. II. e. 34. 
(g) 10 & xx W. III. c. 17. 9 Ann. c. 6. F. $6. 10 Ann, c. 
26. §. 109. 8 Geo. . VB 2. f. 36, 37. 9 Geo. I, C. _ 4z 5 

6 Geo. II. C38. "Py 30. | | 
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1 8 this deftruQive vice; which may. ſhew that our 
deficient, as ourſelves and 


laws againſt gaming are not 
our = agiſirates 1 in putting thoſe laws in execution. 


9. LasTLY, there is another offence, ſo conſtituted by 2 


| be of acts of parliament, which are ſo numerous and 
ſo confuſed, and the crime itſelf of ſo queſtionablea nature, 


that I ſhall not detain the reader with many obſervations. 


thereupon. And yet it is an offence which the ſportſmen 


of England ſeem to think of the higheſt importance; and a 
matter, perhaps the only one, of general and national con- 
cern: aſſociations having been formed all over the kingdom 


to prevent its deſtructive progreſs. I mean the offence of 


deſtroying ſuch beaſts, and fowls, as are ranked under the 


denomination of game : which, we may remember, was 
formerly obſerved Ch), (upon the old principles of the foreſt 

law) to be a treſpaſs and offence in all perſons alike, who 
have not authority from the crown to kill game (which is 
royal property) by the grant of either a freewarren, or at 
leaſt a manor of their own. But the laws, called the game 
laws, have alſo inflited additional puniſhments (chiefly pe- 
cuniary) on perſons guilty of this general offence, unleſs 
they be people of ſuch rank or fortune as is therein parti- 
cularly ſpecified. All perſons therefore, of what property 
or diſtinction ſoever, that kill game out of their own terri- 
tories, or even upon their own eſtates, without the king's 
licence expreſſed by the grant of a franchiſe, are guilty of 
the firſt original offence, of encroaching on the royal pre- 


rogative. And thoſe indigent perſons who do ſo, without 


Having ſuch rank or fortune as is generally called a qualifi- 
cation, are guilty not only of the original offence, but of the 
aggravations alſo, created by the ſtatutes for preſerving the 
game : which aggravations are ſo ſeverely puniſhed; and 
thoſe puniſhments ſo implacably inflifted, that the offence 
againſt the king is ſeldom thought of, provided the mi- 
ſerable delinquent can make his peace with the lord of the 
manor. This offence, thus aggravated, I have ranked un- 


der the * head, becauſe the only rational footing, upon 
which 


(o) See Vol. 11, pag 417, S. 


Posrie en IV. 
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which we can conſider it as a crime, is, that in low and in- 
digent perſons it promotes idleneſs, and takes them away 
from their proper employments and callings; which is an 
offence againſt the public police and ceconomy of the com- 
monwealth. 


THE tis for preſerving the game are many and 
various, and not a little obſcure and intricate; it being re- 
marked (i), that in one ſtatute only, 5 Ann. c. 14. there is 
falſe grammar in no fewer than ſix places, beſides other 
miſtakes: the occaſion of which, or what denomination of 
perſons were probably the penners of theſe ſtatutes, I ſhall 
not at preſent inquire. It iAin general ſufficient to obſerve, 
that the qualifications for killing game, as they are uſually 
called, or more properly the exemptions from the penalties 
inflited by the ſtatute law, are, 1. The having a freehold 
eſtate of 1001. per annum; there being fifty times. the pro- 
perty required to enable a man to kill a partridge, as to vote 
for a knight of the ſhire: 2. A leaſehold for ninety nine 
years of 150l, per annum: 3. Being the ſon and heir appa- 
rent of an eſquire (a very looſe and vague deſcription) or 
perſon. of ſuperior degree: 4. Being the owner, or keeper, 
of a foreſt, park, chaſe, or warren. For unqualified per- 
ſons tranſgreſſing theſe laws, by killing game, keeping 
engines for - that purpoſe, or even having game in their 
cuſtody, or for perſons (however qualified) that kill game, 
or have it in poſſeſſion, at unſeaſonable times of the year, 
there are various penalties aſſigned, corporal and pecuniary 
by different ſtatutes (k) ; cn any of which, but only on one 
at a time, the juſtices may convict in a ſummary way, or 
proſecutions may be carried on at the aſſizes. And, laſtly, 
by ſtatute 28 Geo. II. c. 12. no perſon, however qualified 
to All, may make merchandize of this valuable privilege, 
by ſelling or expoling to ſale any game, on pain of like for- 


feiture as if he had no qualification, 
H4 | CHAPTER 


) Buru's Juſtice, tit. Game. F. 3. (k) Bid. ead. tit. 
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CHAPTER THE FOURTEENTH. 


or HOMICIDE. 


1 N the ten preceding chapters we have conſidered, fi, 
ſuch crimes and miſdemeſnors as are more immediately 
injurious to God and his holy religion; ſecondly, ſuch as 
violate or tranſgreſs the law of nations; thirdly, ſuch as 
more eſpecially affect the king, the father and repreſenta- 
tive of his people; fourthly, ſuch as more directly infringe 
the rights of the public or commonwealth, takenin its col- 
lective capacity; and are now, laſtly, to take into conſider- 
ation thoſe which in a more peculiar manner affect and in- 


jure individuals or private ſubjects. 


Wer theſe injuries indeed confined to individuals only, 
and did they affect none but their immediate objects, they 
would fall abſolutely under the notion of private wrongs; 
for which a ſatis faction would be due only to the party in- 
jured > the manner of obtaining which was the ſubject of 
our inquiries in the preceding volume. But the wrongs, 
which we are now: to treat of, are of a much more exten- 
five conſequence ; 1, Becauſe it is impoſſible they can be 
committed without a violation of the laws of nature; of the 


moral as well as political rules of right: 2. Becauſe they 


include in them almoſt always a breach of the public peace: 
3. Becauſe by their example and evil tendency they threaten 


and endanger the ſubyerſion of all civil ſociety. Upon theſe 
accounts 
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accounts ĩt is, that, beſides the private ſatisfaction due and 


given in many caſes to the individual, by action for the pri- 
vate wrong, the government alſo calls upon the offender to 
ſubmit to public puniſhment for the public crime. And the 
proſecution of theſe offences is always at the ſuit and in the 
name of the king, in whom by the texture of our conſti- 
tution the jus gladii, or executory power of the law, entirely 
reſides. Thus too, in the old Gothic conſtitution, there was 
a threefold puniſhment inflicted on all delinquents : firſt, 
for the private wrong to the party injured ; ſecondly, for 
the. offence againſt the king by diſobedience to the laws ; 
and thirdly, for the crime againſt the public by their evil 
example (a). Of which we may trace the groundwork, in 
what Tacitus tells us of his Germans (b) ; that, whenever 
offenders were fined, pars mulctae regi, vel civitati,. 
© fars if fi qui vindicatur wel propinquis ejus, exfoluitur.”” 


Tus E crimes and miſdemeſnors againſt private ſubjects 
are principally of three kinds; againſt their perſons, their 
habitations, and their property. 


OF crimes injurious to the perſons of private ſubjeQs, 
the moſt principal and important 1s the offence of taking 
away that life, which is the immediate gift of the great. 


creator; and of which therefore no man can be entitled to 


deprive himſelf or another, but in ſome manner either ex- 


preſsly commanded in, or evidently deducible from, thoſe: 


laws which. the creator has given us; the divine laws I 
mean, of either nature or revelation. The ſubje& there- 
fore of the preſent chapter will be, the offence of homicide 
or deſtroying the life of man, in its ſeveral ſtages of guilt, 
ariſing from the particular circumſtances of. mitigation or. 


W which attend it. 


Now homicide,. or the killing of any human creature, is. 


of three kinds; juſtifiable, excuſable, and felonious: The fit. 
has no ſhare of guilt at all; the ſecond very little; but the 
| H 5 third 


(a) Stierahook. J. 1. c. 8 | lb) de mor , Germ, c. 12. 
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| - third is the higheſt crime againſt the law of nature, that 
F man is N of committing. —— 


J. JUSTIFIABLE homicide 1 is of divers kinds. 


x. SUCH as is owing to ſome unavoidable neceſſity without 
any will, intention, or deſire, and without any inadvertence 
or negligence, in the party killing, and therefore without any 
ſhadow or blame. As, for inſtance, by virtue of ſuch an 
office as obliges one, in the execution of public juſtice, to 
put a malefaQor to death, who hath forfeited his life by 
the laws and verdi& of his country. This is an act of ne- 
ceſſity, and even of civil duty; and therefore not only juſ- 
tifiable, but commendable, where the law requires it. But 
the law muſt require it, otherwiſe it is not juſtifiable : there- 
fore wantonly to kill the greateſt of malefactors, a felon or 
2 traitor, attainted or outlawed, deliberately, uncompelled, 
and extrajudicially, is murder (c). For as Bracton (d) very 
juſtly obſerves, © ijfud homicidium i fit ex liuore, vel delecta- 
« tione effundendi humanum ſanguinem, licet juſte occidatur 
« ifte, tamen occiſor peccat mortaliter, propter intentionem 
« corruptam.” And farther, if judgment of death be 
given by a judge not authorized by lawful commiſſion, and 
execution is done accordingly, the judge is guilty of mur- 
der (e). And upon this account fir Matthew Hale himſelf, 
though he accepted the place of a judge of the common 

pleas under Cromwell's government (lince it is neceſſary to 
decide the diſputes of civil property in the worſt of times) 


* 


yet declined to fit on the crown fide at the „zes, and try 7. 
priſoners; having very ſtrong objections to the legality of . © 
the uſurper's commiſſion (f): a diſtinction perhaps rather & 
too refined; ſince the puniſhment of crimes is at leaſt as pe 
neceſſary to ſociety, as maintaining the boundaries of pro- be 
perty. Alſo ſuch judgment, when legal, muſt be executed TI 
K by the proper officer, or his appointed deputy 3 for no one (8. 
elſe is required by law to do it, which requiſition it is, that 7 
juſtifies 

(e) 1 Hal. P. C. 497. (d) fel. 120O0ꝓ 7 : 
(e) 1 Hawk, P. C. 70, 1 Hal. F. C. 497. 11 ( 


. | (f) Burnet ia his life. „„ (6 
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juſtifies the homicide. If another perſon doth it of his. 

own head, it is held to be murder (g): even though it be 
the judge himſelf (h). It muſt farther be executed, ſerva- 
to juris ordine ; it muſt purſue the ſentence of the court. If 
an officer beheads one who is adjudged to be hanged, or 
vice verſa, it is murder (i): for he is merely miniſterial, and 
therefore only juſtified when he acts under the authority 
and compulſion of the law ; but, if a ſheriff changes one 
kind of death for another, he then acts by his own autho- 
rity, which extends not to the commiſſion of homicide ; 
and, beſides, this licence might occaſion a very groſs abuſe 
of his power. The king indeed may remit part of a ſen- 
tence ; as, in the caſe of treaſon, all but the beheading : 
but this is no change, no introduction of a new puniſhment; 
and in the caſe of felony, where the judgment is to be 
hanged, the king (it hath been ſaid) cannot legally order 
even a peer to be beheaded (k). But this doctrine will be 
more fully conſidered in a ſubſequent chapter. 


AGAIN : in ſome caſes homicide is juſtifiable, rather by 
the permiſſion, than by the abſolute command, of the law: 
either for the advancement of public juſtice, which without 
ſuch indemnification would never be carried on with proper 
vigour ; or, in ſuch inſtances where it is committed for the 
prevention of ſome atrocious crime, which cannot otherwiſe 


be avoided. 


2. HOMICIDEsS, committed for the advancement of public 
juflice, are; 1. Where an officer, in the execution of his 
office, either in a civil or criminal caſe, kills a perſon that 
aſſaults and reſiſts him (1). 2. If an officer, or any private 
perſon, attempts to take a man charged with felony, and is 
reſiſted; and, in the endeavour to take him, kills him (m). 
This is of a piece with the old Gothic conſtitutions, which 
(Stiernhook informs us ()) © furem, ſi aliter cabi non 
* paſſet, occidere permittunt.” 3. In caſe of a riot, or re- 

bellious: 


= {s) 1 Hal. P. C. 301. 1 Hawk. P. C. 70. 

ch) Dalt. Jult. c. 150. 1 | 

= (i) Finch. L. 31. 3 laſt. 52. 1 Hal. P. C. 301. 

; (Kk) 3 Inſt. 52. 212. 

() i Hal. P. C. 494. 1 Hawk. P. C. 71. 

(m) 1 Hal, P. C. 494. (n) de jur. Gotb. 1, . c. g. 
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bellious aſſembly, the officers endeavouring to diſperſe: the 
mob are juſtiflable in killing tiem, both at common law (o), 


and by the riot act, 1 Geo. T. c. 5. 4. Where the priſon- 
ers in a gaol, or going to gaol, aſſault the gaoler or officer, 


and he in his defence kills any of them, it is juſtifiable, for 


the ſake of preventing an eſcape (p). 5. If treſpaſſers in 


foreſts, parks, chaſes, or warrens, will not ſurrender them- 

ſelves to the Keepers, they may be ſlain; by virtue of the 
fatute 21 Edw. I. ſt. 2. de malefactoribus in parcis, and 
38&4 W. & M. c. 10. But, in all theſe caſes, there muſt 
de an apparent neceſſity on the officer's ſide ; viz: that the 


party could not be arreſted or apprehended, the riot could 


not be ſuppreſſed, the priſoners could not be kept in hold, 

the deer-ſtealers could not but eſcape, unleſs ſuch homi- 
cide were committed: otherwiſe,, without ſuch abſolute ne- 
cefſity, it is not juſtifiable. 6. If the champions in a trial 


by battle killed either of them the other, ſuch homicide was 


- juſtifiable, and was imputed to the juſt judgment of God, 


who was thereby. preſumed to. have decided i in favour of | 


the truth (q). 


3. Id the next place, ſuch homicide, as is committed 7 20 
the prevention of any forcible and atrocious crime, is juſtifi- 


able by the law of nature (r); and alſo by the law of Eng- 


land, as it ſtood fo early as the time of Bracton (s), and as 
it is ſince declared by ſtatute 24 Hen. VIII. c. 5. If any per- 
ſon attempts a robbery or murder of another, or attempts to 
break open a houſe in the nightitzme, (which extends alſo to 


an attempt to burm it (t),) and ſhall: be killed in ſuch at- 
tempt, the ſlayer ſhall be acquitted and diſcharged. This 


reaches not to any crime unaccompanied with force, as 
picking of pockets; or to the breaking open of any houſe 
in the day time, unleſs it carries with it an attempt of robbery 
alſo. So the Jewiſh law, which puniſhed no theft with 
death, makes homicide only juſtifiable, in caſe of nocturnal 
Houſe-breaking : if a thief be found breaking up, and he 


(o) 1 Hal. P. C. 498. 1 Hawk. P. C. 161, 

(p) 1 Hal. P. C. 496. (g) 1 Hawk. P. C. The | 
(r) Puff. L. of N. I. 2. c. 8. (s) fol. 158. 

tt) 1 Hal. P. = 488, of 
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« be-ſmitten” that lle die, no blood ſhall be ſhed for him: 
« but if the ſun be riſen upon him, there ſhall blood be 
« ſned for him; for he ſhould have made full reftitu- 
tion (u).“ At Athens, if any theft was committed by 
night, it was lawful to kill the criminal; if taken in the 
fact (w); and, by the Roman law of the twelve tables, a 
thief might be ſlain by night with impunity ; or even by 


day, if he armed himſelf with any. dangerous weapon (x): 


which amounts very nearly to the ſame a as is pernutted by 


our own conſtitutions; | 


Tu Roman law alſo juſtifies homicide; when committed 


in defence of the chaſtity either of oneſelf or relations (y): 

and ſo. alſo, according to- Selden (2), ſtood the law in the 
Jewiſh republic. The Engliſh law likewiſe juſtifies a wo- 
man, killing one who attempts to raviſh her (a): and ſo too 
the huſband or father may juſtify killing a man, who at- 


tempts a rape upon his wife or daughter; but not if he 


takes them in adultery by conſent, for the one is forcible 
and felonious, but not the other (b). And I make no doubt 
but the forcibly attempting a crime, of à ſtill more de- 


teſtable nature, may be equally reſiſted by the death of the 
unnatural aggreſſor. For the one uniform principle that 
runs through our. own, and. all other laws; ſeems to be this: 


that where a crime, in itſelf capital, is endeavoured to be 
committed by force, it is lawful to repel that force by the 
death of the party attempting. But we muſt not carry this 
doctrine to the ſame viſionary length that Mr. Locke does; 
who holds (e), ei that all manner of force without right up- 
te on a man's perſon, puts him in a ſtate of war with the 
te aggreſſor; and, of conſequence, that, being in ſuch a 
« ſtate of war, he may lawfully kill him that puts him un- 
« der this unnatural reſtraint.” However juſt: this con- 


eluſion may be in a.ſtate of uncivilized nature, yet the law 


of 


(u) Exod, xxil. 2. (w), Ft Antiqu. b. 1. c. 24. 
(x) Cie. pro. Milone. 3 FF, 9. 2. (y) ** Divus Hadri- 


© anzs reſeripfit eam vr e vel ſuis inferentem i occidi t 
« dimittendum,”* ( Fs 1 A 1 5 


(2) de legib. Hebraeor, I. 4. c. 3. 
(a) Bac. Elem. 34; 1 Hawk, P. C. 71. | 
(b) 1 Hal. P. C. 485, 486. (e) Efl, on gov. p. 2. e. 3. 
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of England, like that of every other well · regulated com- 


munity, is too tender of the public peace, too careful of 
the lives of the ſubjects, to adopt ſo contentious a ſyſtem; 


nor will ſuffer with impunity any crime to be prevented 
by death, unleſs the ſame, if committed, woos allo be 


| ht as by death, 
In theſe inſtances of jufifiable homicide, you will obſerve 


that the ſlayer is in no kind of fault whatſoever, not even 


in the minuteſt degree; and is therefore to be totally ac- 
quitted and diſcharged, with commendation rather than 
blame. But that is not quite the caſe in excuſable homi- 
cide, the very name whereof imports ſome fault, ſome 
error, or omiſſion ; ſo trivial however, that the law excuſes 
it from the guilt of felony, though in ſtrictneſs it judges it 
deſerving of ſome little degree of puniſhment. | 


II. EXCUSABLE homicide is of two forts ; either per in- 
fortunium, by miſadventure ; or ſe defendendo, upon a prin- 


ciple of ſelf-prefervation, We will firſt ſee wherein theſe 
two ſpecies of homicide are diftin, and then wherein 


they agree. 


1. HOMICIDE fer infortunium, or mſadventure, is where 
a man, doing a lawful act, without any intention of hurt, 


unfortunately kills another: as where a man is at work with 


a hatchet, and the head thereof flies off and kills a ſtander 
by; or, where a perſon, qualified to keep a gun, is ſhooting 
at a mark, and undeſignedly kills a man (d): for the act is 
Jawful, and the effect is merely accidental. So where a 
parent is moderately correcting his child, a maſter his ſer- 
vant or ſcholar, or an officer puniſhing a criminal, and 
happens to occaſion his death, it is only mifadventure; for 
the act of correction was lawful : but if he exceeds the 
bounds of moderation, either in the manner, the inſtru- 
ment, or the quantity of puniſhment, and death enſues, it is 
manſlaughter at leaſt, and in ſome caſes (according to the 
circumſtances) murder (e)] for the act of immoderate cor- 
| rection 


(d) 1 Hawk. P. C. 73, 74 (e) 1 Hal. P. C. 473, 474. $ 
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ful. ar diet Kor the emperor Con- 
ſtantine (f), Shin the riges of the Roman law with regard 
to ſlaves began to relax and ſoften, a maſter was allowed to 
chaſtiſe his ſlaves with rods and impriſonment, and, if death 
accidentally enſued, he was guilty of no crime: but if he 
ſtruck kim with a club or a ſtone, and thereby occaſioned 
his death: or if in any other yet groſſer manner * immo- 
« derate ſuo jure utatur, tunc reus homicidii fit.” 


Bur, to proceed. A tilt or tournament, the martial di- 
verſion of our anceſtors, was however an unlawful act; and 
ſo are boxing and ſword-playing, the ſucceeding ee 
of their poſterity; and therefore if a knight in the former 
caſe, or a gladiator in the latter, be killed, ſuch killing is 
felony of manſlaughter. But, if the king command or 
permit ſuch diverſion, it is ſaid to be only miſadventure; for 
then the act is lawful (g). In like manner as, by the laws 
both ef Athens and Rome, he who killed another in the 
pancratium, or public games, authorized or permitted by the 
ſtate, was not held to be guilty of homicide (h). Likewiſe 
to whip another's horſe, whereby he runs over a child and 
kills him, is. held to be accidental in the rider, for he has 
done nothing unlawful ; but manſlaughter in the perſon who 
whipped him, for the a& was a treſpaſs, and at beſt a piece 
of idleneſs, of inevitably dangerous conſequence (i). And in 
general, if death enſues in conſequence of any idle, dan- 
gerous, and unlawful ſport, as ſhooting or caſting ſtones in a 
town, or the barbarous diverſion of cock-throwing, in theſe 
and ſimilar caſes, the ſlayer is guilty of manſlaughter, and 
not miſadventure only, for theſe are unlawful acts (k ). 


22. HoMICIDE in ſelf-defence, or ſe defendendo, upon a ſud- 

den affray, is alſo excuſable rather than juſtifiable, by the 
Engliſh law. This ſpecies of ſelf-defence muſt be diſtinguiſh- 
ed from that juſt now mentioned, as calculated to hinder the 


Perpetra- 


(f) Cd. I. 9. t. 14. (g) 1 Hal. P. C. 473. 1 Hawk. P. C. 74. 


(0 Plato. de LL. lib, 7 I 9.4 7. (i) Hawk. P. C. 73+ 
() 16i4. 94. 1 Hal. 5. E 472. Foſt. 261. 
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| perpetration of a capital erima 
of excuſe, but of juſtification. But the ſelf een whict 


we are now ſpeaking of, is that whereby 2 man may — 


te& himſelf from an aſſault, or the like, in the courſe of x 
ſudden brawl or quarrel, by killing him who aſſaults him. 


And this is what the law expreſſes by the word chance-med- 


ley, or (as ſome rather chooſe to write it) chaud-medley ; the 


former of which in its. etymology ſignifies a caſual affray,. 
the latter an affray in the heat of blood or paſſion : both of 


them of pretty much the ſame import; but the former is 
in common ſpeech too often erroneouſly applied to any 


manner of homicide by miſadventure; whereas it appears 


by the ſtatute 24 Hen. VIII. c. 5. and our antient books (I), 
that it is properly applied to ſuch killing, as happens in ſelf- 
defence upon a ſudden reneounter (m). This right of na- 


tural defence does not imply a right of attacking: for, in- 
ſtead of attacking one another for injuries paſt or impend- 


ing, men need only have recourſe to the proper tribunals of 


juſtice. They cannot therefore legally exerciſe this right 
of preventive defence, but in ſudden and violent caſes ; when 


certain and immediate ſuffering: would be the conſequence 
of waiting for the aſſiſtance of the law, Wherefore, to ex- 
cuſe homicide by the plea of ſelf-defence, it muſt appear 
that the ſlayer had no other . means of eſeaping from 
kis aſſailant. 


Ix· ſome caſes this ſpecies of homicide (upon chance-med- 
ley in ſelf-defence) differs but little from manſlaughter, 
which alſo happens frequently upon chance-medley in the 
proper legal ſenſe of the word (n). But the true criterion 


between them ſeems to be this: when both parties are ac- 


tually combating at the time when the mortal ſtroke is given, 
the ſlayer is then guilty of manſlaughter; but if the ſlayer 
hath not begun to fight, or (having begun) endeavours to de- 
eline any farther ſtruggle, and afterwards, being cloſely 
preſſed by;his antagoniſt, kills him to avoid his own deſtruc- 
tion, this is homicide excuſable by ſelf-defence (o). For 
which, reaſon the law requires, that the perſon, who 


kills 


(1) Staundf. P. C. 16. (m) 3 Inſt. 38. 537. Foſt. 278. 276. 
(n) 3 Inſt, 59 | (n) Foſt 1 


Ch. 14. | Wronues.:..__ jw.» 2 
kills another in his own defence, ſhoukd have retreated as 
far as he conveniently or fafely can, to avoid the violence 
of theaffault, before he turns upon his affailant ; and that, 


not fiitioufly, or in order to watch his opportunity, but 


from a real tenderneſs of ſhedding! his brother's blood. And 
though it may be cowardice, in time of war between two 
independent nations, to flee from an enemy; yet between 


two fellow ſubjects the law countenances no ſuch point of 
honour : becauſe the king and his courts are the vindices 


injuriarum, and will give to the party wronged all the ſatiſ- 


faction he deſerves (p). In this the civil law alſo agrees 
with ours, or perhaps goes rather farther ; gui cum aliter 


tueri ſe non pofſunt, damni culpam dederint, innoxii ſunt (q). 
The party. aſſaulted muſt therefore flee as far as he conve- 
niently can,, either by reaſon of ſome wall, ditch, or other 
impediment ; or as far as the fierceneſs of the aſſault will 
permit him (r): for it may be ſo fierce as not to allow him 
to yield a ſtep, without manifeſt. danger of his life, or enor- 
mous bodily harm; and then in his defence he may kill his 


aſſailant inſtantly. And this is the doctrine of univerſal. 


juſtice (s), as well as of the municipal law. 


AND, as the manner of the defence, ſo is alſo the time to 
be conſidered : for if the perſon affaulted does not fall up- 
on the aggreſſor till the affray is over, or when he is run- 


ning away, this is revenge and not defence. Neither, un- 
der the colour of ſelf defence, will the law permit a man 


to ſcreen himſelf from the guilt of deliberate murder ; for 
if two perſons, A and B, agree to fight a duel, and A gives 


WT the firſt onſet, and B retreats as far as he ſafely can, and 


then kills A, this is murder: becauſe of the previous ma- 


lice and concerted deſign (t). But if A upon a ſudden quar- 
reh aſſaults B firſt, and upon B's returning the aſſault, A. 
really and bona fide flees; and, being driven to the wall, 


turns again upon B and kills him; this may be ſe defendendo 


I Y :ccording to ſome of our writers: though others () 


have 


(p) 1 Hal. P. C. 481, 483. (4) If. 9. 2. 48. | 
(r) 1 Hal. P. C. 483. (s) Puff. b. 2. c. 5. F. 13. 
(t) 1 Hal. P. C. 479 (u) 1 115. P. C. 482. 


(w) I Hawk. 90 75. | Sp. 
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defence, agree; and thoſe are in their blame and puniſn- 
ment. For the law ſets ſo high a value upon the life of a 


ſon who takes it away, unleſs by the command or expreſs 
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have ought this opinion too favourable ; inaſmuch as the 


neceſſity, to which he is at laſt reduced, originally aroſe 
from his own fault. Under this excuſe of ſelf-defence, the 
principal civil and natural relations are comprehended : 
therefore maſter and ſervant, parent and child, huſband and 
wife, killing an affailant in the neceſſary defence of each 
other reſpectively, are excuſed ; the act of the relation aſ- 
fiſting being conſtrued the ſame as the a& of the party 
himſelf (x). | 


THERE is one ſpecies of homicide /e A where 
the party ſlain is equally innocent as he who occaſions his 
death : and yet this homicide 1s alſo excuſable from the 
great univerſal principle of ſelf-preſervation, which prompts | 
every man to ſave his own life preferably to that of another, 
where one of them muſt inevitably periſh. As, among l 
others, in that caſe mentioned by lord Bacon (y), where 
two perſons, being ſhipwrecked, and getting on the fame 


plank, but finding it not able to ſave them both, one of Ii tl 
them thruſts the other from it, whereby he is drowned. th 
He who thus preſerves his own life at the expence of an- it 
other man's, is excuſable through unavoidable neceſſity, WM fa 
and the principle of ſelf-defence ; fince their both remain- 6 
ing on the ſame weak plank is a mutual, though innocent, WW © 


attempt upon, and an 3 of, each other's life. 


LET us next ke a view of thoſe circumſtances wherein Wl « 1 
theſe two ſpecies of homicide, by miſadventure and ſelf- H 


man, that it always intends ſome miſbehaviour in the per- 


permiſſion of the law. In the caſe of miſadventure, it. pre- | : 
ſumes negligence, or at leaſt a want of ſufficient caution W 
in him who was ſo unfortunate as to commit it; who there- 
fore is not altogether faultleſs (2). And to the neceſſity 


which excuſes a man who kills another /e defendendo, lord 
Bacon 


(x) 1 Hal. P. C. 484. 
(y) Elem. c. 3. See alſo 1 Hawk. P. C. 73. 
(z) 1 Hawk, P. Ca. NE, 


Ch-16. ee _F Wh, 


Bacon (a) entitles it.necefſitas culpabilis, and avis diſtin- 
guiſhes it from the former neceſſity of killing a thief or a 
malefactor. For the law intends that the quarrel or aſſault 
aroſe from ſome unknown wrong, or ſome provocation, ei- 
ther in word or deed ; and ſince in quarrels both parties 
may be, and uſually are, in ſome fault; and it ſcarce can 
be tried who was originally in the wrong ; the law will not 
hold the ſurvivor entirely guiltleſs. But it is clear, in the 
other caſe, that where I kill a thief that breaks into my 
houſe, the original default can never be upon my fide. 
The law beſides may have a farther view, to make the 
crime of homicide more odious, and to caution men how 
they venture to kill another upon their own private judg- 
ment; by ordaining, that he who ſlays his neighbour, 
without an expreſs warrant from the law to do ſo, ſhall in 
no caſe be abſolutely free from guilt, 
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| Nor is the law of England ſingular in this reſpeRt Even 
dhe ſlaughter of enemies required a ſolemn purgation among 
the Jews; which implies that the death of a man, however 
it happens, will leave ſome ſtain behind it. And the mo- 
$ faical law (b) appointed certain cities of refuge for him 
„ who killed his neighbour unawares; as if a man goeth 
s into the wood with his neighbour to hew wood, and his 
© © hand fetched a ſtroke with the ax to cut down a tree, 
= © and the head ſlippeth from the helve, and lighteth upon 
his neighbour that he die, he ſhall 3 one of theſe 
cities and live.” But it ſeems he Was not held wholly 
blameleſs, any more than in the Engliſh law; ſince the a- 
| 3 renger of blood might ſlay him before he 9 his aſy- 
um, or if he afterwards ſtirred out of it till the death of 
BH the high prieſt. In the imperial law likewiſe (c) caſual ho- 
| . nicide was excuſed, by the indulgence of the emperor hgn- 
KF with his own ſign manual, “ adnotatione princifis :* 
Cherwiſe the death of a man, however committed, was in 


Wome degree 7 Among the Greeks (d) homicide 


| (a) Elem. c. 8. (b) Numb. c. 38. and Deut. c. 19. 
e) cd. 9. 16. 5. | 00 Plato de Tex. lib. g. 
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by misfortune was expiated by voluntary baniffiment for a 
year (e). In Saxony a fine is paid to the kindred of the 
ſhin; which alſo, among the weſtern Goths, was little in- 
ferior to that of voluntary homicide (f): and in France (g) 
no perſon is ever abſolved in caſes of this nature without a 
laryeſs to the poor, and the charge of certain maſſes for the 
| foul of the party killed. | Eu 


Tux penalty inflicted by our laws is ſaid by fir Edward 
Coke to have been antiently no leſs than death (h); which 
however is with reaſon denied by later and. more accurate 
writers (i). It ſeems rather to have conſiſted in a forfeiture, 
ſome ſay of all the goods and chattels, others of only part 
of them, by way of fine or ⁊ueregild (k) ; which was pro- 
bably diſpoſed of, as in France, in pios uſus, according to 
the humane ſuperſtition of the times, for the benefit of his 
ſoul, who was thus ſuddenly ſent to his account, with all 
his imperfections on his head. But that reaſon having long 
ceaſed, and the penalty (eſpecially if a total forfeiture) 
growing more ſevere than was intended, in proportion as 
perſonal property has become more conſiderable, the delin- 
quent has now, and has had as early as our records will 
reach (I), a pardon and writ of reſtitution of his goods as a 
matter of courſe and right, only paying for ſuing out the 
ſame (m). And indeed, to prevent this expenſe, in caſes 
where the death has notoriouſly happened by miſadventure 
or in ſelf- defence, the judges will uſually permit (if not 
direct) a general verdict of acquittal (n). 


III. FeLoxious homicide is an act of a very different 
nature from the former, being the killing of a human crea- W 


ture, of any age or ſex, without juſtification or excuſe. WH 
This 


(e) To this expiat ion by baniſhment the ſpirit of Patroclus in 5 
Homer may be thought to allude, When ne reminds Achilles, 
in the twenty-third Iliad, that, when a child, he was obliged to 


flee his country for caſually killing his play-fellow; * TI, 


x IN. | 
(f) Stiernh. de jure Goth. I. 3. c. 4. ; £7 
(g) De Mornay on the digeſt. (h) 2 Iaſt. 148. 313. 
(i) 1 Hal. P. C. 425. 1 Hawk. P. C. 75. Foſt. 282, Cc. 
(5) Foſt. 283. 


(Kk) Foſt. 287. | 
(m) 2 Hawk, P. Cos () Folt, 288, 
"i "MP... a. 
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SELF-MURDER, the pretended bezoid, 1 real cowar- 
dice, of the Stoic philoſophers, who deſtroyed themſelves, 
to avoid thoſe ills which they had not the fortitude to en- 
dure, though the attempting it ſeems to be countenanced 
by the civil law (o), yet was puniſhed by the Athenian law 
with cutting off the hand, which committed the deſperate 
deed (p). And alſo the law of England wiſely and reli- 
giouſly conſiders, that no man hath a power to deſtroy life, 
but by commiſſion from God, the author of it: and as the 
ſuicide is guilty of a double offence ; one ſpiritual, in invad- 
ing the prerogative of the Almighty, and ruſhing into his 
immediate preſence uncalled for; the other temporal, a- 
gainſt the king, who hath an intereſt in the preſervation of 
all his ſubjects; the law has therefore ranked this among 
the higheſt crimes, making it a peculiar ſpecies of felony, 
a felony committed on oneſelf, A felo de ſe therefore is he 
that deliberately puts an end to his own exiſtence, or com- 
mits any unlawful malicious a&, the conſequence of which 
is his own death: as if, attempting to kill another, he runs 
upon his antagoniſt's ſword ; or, ſhooting at another, the 
gun burſts and kills himſelf (q. The party muſt be of 
years of diſcretion, and in his ſenſes, elſe it is no crime. 
But this excuſe ought not to be ſtrained to that length, to 
which our coroners' juries are apt to carry it, wiz. that the 
very act of ſuicide is an evidence of inſanity ; as if every 
man who acts contrary to reaſon, had no reaſon at all: for 
the ſame argument would prove every other criminal 2 
= compos, as well as the ſelf-murderer. The law very rati- 
= onally judges, that every melancholy or hypochondriac fit 
does not deprive a man of the capacity of diſcerning right 
from wrong, which is neceſſary, as was obſerved in a for- 

mer chapter (r), to form a legal excuſe. And therefore, if 
a real 
\ (0) « Fi quis impatientia deer aut taedio vitae, aut morbo, 
© aut farore, aut pudore, mart maluit, non animadvertatur in 
* ow.” 87-49-18 $$ 
(p) Pott. Antiqu. b. 1. c. 26. 

(q) 1 Hawk. P. C. 68. 1 Hal. P. C. 413. 

(r) See pag. 24. | 
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2 real lunatic kills himſelf in a lucid 9 6 he i is a Tele 
de ſe as much as —— man (s). 


Bur now the avian follows, what e 


human laws inflict on one who has withdrawn himſelf from 
their reach? They can only act upon what he has left be- 
hind him, his reputation and fortune : on the former, by 
an ignominious burial in the highway, with a ſtake driven 
through his body ; on the latter, by a forfeiture of all his 
goods and chattels to the king : hoping that his care for ei- 
ther his own reputation, or the welfare of his family, would 
be ſome motive to reſtrain him from ſo deſperate and wick- 
ed an act. And it is obſervable, that this forfeiture has re- 
lation to the time of the act done in the felon's lifetime, 
which was the cauſe of his death. As if huſband and wife 


be poſſeſſed jointly of a term of years in land, and the 


huſband drowns himſelf ; the land ſhall be forfeited to the 
king, and the wife ſhall not have it by furvivorſhip. For 
by the act of caſting himſelf into the water he forfeits the 
term; which gives a title to the king, prior to the wife's 


title by ſurvivorſhip, which could not accrue till the inſtant 
of her huſband's death (t). And, though it muſt be owned 


that the letter of the law herein borders a little upon ſeve- 
rity, yet it is ſome alleviation that the power of mitigation 
is left in the breaſt of the ſovereign, who upon this (as on 
all other occaſions) is reminded by the oath of his office to 


execute judgment in mercy. 


THE other ſpecies of criminal homicide is that of killing 
another man. - But in this there are alſo degrees of guilt, 
which divide the offence into manſlaughter, and murder. 

The difference between which may be partly collected 
from what has been incidentally mentioned in the preceding 


articles, and principally confiſts in this, that manſlaughter 


ariſes from the ſudden heat of the paſſions, murder from 
the wickedneſs of the heart. 


1, Man- 


(s) 1 Hal. P. C. 412, (t) Finch. L. 216. 


| n+ MANSLAUGHTER is therefore thus defined (u), the 
unlawful killing of another, without malice either expreſs 
or implied: which may be either voluntarily, upon a ſud- 
den heat ; or involuntarily, but in the commiſſion of ſome 
unlawful at. Theſe were called in the Gothic conſtituti- 
ons © homicidia vulgaria; quae aut caſu, aut etiam ſponts 
ic committuntur, ſed in ſubitaneo quodam iracundiae ca- 
« fore et impetu(w).” And hence it follows, that in 
manſlaughter there can be no accefſories before the fact; 
becauſe it muſt be done without premeditation, 


As to the firſt, or voluntary branch : if upon a ſudden 
quarrel two perſons fight, and one of them kills the other, 
this is manſlaughter : and ſo it is, if they upon ſuch an oc- 
caſion go out and fight in a field, for this is one continued 
act of paſſion (x): and the law pays that regard to human 
frailty, as not to put a haſty and a deliberate act upon the 
fame footing with regard to guilt. So alfo if a man be 
greatly provoked, as by pulling his noſe, or other great in- 
dignity, and immediately kills the aggreſſor, though this is 
not excuſable ſe defendendo, ſince there is no abſolute ne- 
ceſſity for doing it to preſerve himſelf; yet neither is it 
murder, for there is no previous malice ; but it is man- 
ſlaughter (y). But in this, as in every other caſe of homi- 
cide upon provocation, if there be a ſufficient cooling- time 
for paſſion to ſubſide and reaſon to interpoſe, and the per- 
ſon ſo provoked afterwards kills the other, this is deliberate 
revenge and not heat of blood, and accordingly amounts to 
murder (z). So, if a man takes another in the a& of adul- 
tery with his wife, and kills him directly upon the ſpot ; 
though this was allowed by the laws of Solon (a), as like- 
wiſe by the Roman civil law, (if the adulterer was found in 
the huſband's own houſe (b)) and alſo among the antient 
Goths (e) yet in England it is not abſolutely ranked in the 

claſs 


(v) 1 Hal. P. C. 466. (W) Stierah. de jure Gotb. I. 3. e. 4. 
(x) 1 Hawk. P. C. 8. (/) Kelyng. 135. 

(z) Foſt. 296. la) Plutarch. in vit. Solon, 

(b) F,. 48. 5. 24. (e) Stierah. de jurs Goth, I. 3. c. 3. 


2 Ws n 
N © 


claſs of juſtifiable homicide, as in caſe of à forcible rape, 
but it is manſlaughter (d). It is however the loweſt degree 
of it: and therefore in ſuch a caſe the court directed the 
burning in the hand to be gently inflicted, becauſe there 
could not be a greater provocation (e). Manſlaughter there- 
fore on a ſudden provocation differs from excuſable homi- 
cide ſe defendendo in this: that in one caſe there is an ap- 
parent neceſlity, for ſelf-preſervation, to kill the aggreſſor; 
- in the other no neceſſity at all, being only a ſudden act of 
revenge. N | | 


Tux ſecond branch, or involuntary manſlaughter, differs 
alſo from homicide excuſable by miſadventure, in this; 
that miſadventure always happens in conſequence of a law- | 
Ful a&, but this ſpecies of manſlaughter in conſequence of 

an unlawful one. As if two perſons play at ſword and 
buckler, unleſs by the king's command, and one of them 
X kills the other: this is manſlaughter, becauſe the original 
act was unlawful ; but it is not murder, for the one had no 
intent to do the other any perſonal miſchief (f). So where 

a perſon does an act, lawful in itſelf, but in an unlawful 
manner, and without due caution and circumſpection: as 
when a workman flings down a ſtone or piece of timber in- 

to the ſtreet and kills a man; this may be either miſadyen- 
ture, manſlaughter, or murder, according to the circum- 
ſtances under which the original act was done: if it were 

in a country village, where few paſſengers are, and he calls 
out to all people to have a care, it is miſadventure only: 
but if it were in London, or other populous towns, where 
people are continually paſling, it is manſlaughter, though 
he gives loud warning (g); and murder if he knows of their 
paſſing and gives no warning at all, for then it is malice 
againſt all mankind (h). And, in general, when an invo- 
luntary killing happens in conſequence of an Miawful act, 

it will be either murder or manſlaughter according to the 
nature of the act which occaſioned it, If it be in proſecu- 

A: | tion 


"M (d) 1 Hal. P. C. 486. (e) Sir T. Raym. 212. 
g (ſ) 3 laſt, 36. (g) Kel. 40. (b) 3 Toft. 37. 
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tion of a felonious intent, it will be murder; but if no 
more was intended than a mere Ry it will only amount 


to nnn (i). 


N EXT, as to the puniſhment of this degree of 1 
the crime of manſlaughter amounts to felony, but within 
the benefit of clergy ; and the offender ſhall be burnt in 
the hand, and forfeit all his goods and chattels. 


Bur there is one ſpecies of manſlaughter, which is pu- 
niſhed as murder, the benefit of clergy being taken away 
from it by ſtatute ; namely, the offence of mortally fabbing 
another, though dove upon ſudden provocation, For by 
ſtatute 1 Jac. I. c. $. when one thruſts or ſtabs another, not 
then having a weapon drawn, or who hath not then firſt 
ſtricken the party ſtabbing, ſo that he dies thereof within 
ſix months after, the offender ſhall not have the benefit of 
clergy, though he did it not of malice aforethought. This 
ſtatute was made on account of the frequent quarrels and 
ſtabbings with ſhort daggers, between the Scotch and the 
Engliſh, at the acceſſion of James the firſt (k); and, being 
therefore of a_ temporary nature, ought to have expired 
with the . miſchief, which it meant to remedy. For, in 
point of ſolid and ſubſtantial juſtice, it cannot be ſaid that 
the mode of killing, whether by ſtabbing, ſtrangling or 
ſhooting, can either extenuate or enhance the guilt : unleſs 
where, as in the caſe of paiſoning, it carries with it an in- 
ternal evidence of cool and deliberate malice. But the 
benignity of the law hath conftrued the ſtatute fo favoura- 
| bly in behalf of the ſubject, and fo ſtrictly when againſt 
him, that the offence of ſtabbing ſtands almoſt upon the 
ſame footing, as it did at the common law (I). Thus, 
(not to repeat the caſes before-mentioned, of ſtabbing an 
adultereſs, &c. which are barely manſlaughter, as at com- 
mon law) in the conſtruction of this ſtatute it hath been 
doubted, whether, if the deceaſed had ſtruck at all before 
the mortal blow given, this takes it out of the ſtatute, 
though in the preceding quarrel the ſtabber had given the 
VoL. IV. 1 firſt 


(1) Foſter, 288. | (k) 1 Lord Raym. 140. 
(1) Poſt. 299, 300. 
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firſt blow ; and it ſeems to be the better opinion, that this 
is not within the ſtatute (m). Alſo it hath been reſolved, 
that the killing a man by throwing a hammer or other 
weapon is not within the ſtatute ; and whether a ſhot with 
a piſtol be ſo or not, is doubted (n). But if the party ſlain 
had a cudgel in his hand, or had thrown a pot or a bottle, 
or diſcharged a piſtol at the party ſtabbing, this is ſuffici- 
ent, having a weapon drawn on his fide within the words of 


the ſtatute (o). 


2 WE are 57, to conſider the crime of deliberate and 
wilful mrder; a crime at which human nature ſtarts, and 
which is I believe puniſhed almoſt univerſally throughout 
the world with death. The words of the moſaical law (over 
and abore the general precept to Noah (p), that © whoſo 
* ſheddeth man's blood, by man ſha!l his blood be ſhed”) 
are very emphatical in prohibiting the pardon of murder- 
ers (q). Moreover ye ſhall take no ſatis faction for the 

« life of a murderer, who is guilty of death, but he ſhall 
e ſurely be put to death; for the land cannot be cleanſed 
ee of the blood that is ſhed therein, but by the blood of him 
« that ſhed it.” And therefore our Jaw has provided one 
courſe of proſecution, (that by appeal, of which hereafter) 
wherein the king himſelf is excluded the power of pardon- 
ing murder: ſo that, were the king of England ſo inclined, 
he could not imitate that Poliſh monarch mentioned by 
Puffendorf (r); who thought proper to remit the penalties 
of murder to all the nobility, f in an edict with this arrogant 
preamble, « nos, divini juris, rigorem moderantes, &c.“ 
BY let us now conſider the definition of this great offence, 


T HE name of nurder was antiently applied only to the 
ſecret killing of another (s); (which the word, zerda, ſig- 
j nifies i in the Teutonic . 0 5 and it was defined, © ho- 

| micidium 


| im) Foſt. 301. 1 Hawk. P. C. 8 (0 1 Hal. P. C. 470. 
(vo) 1 Hawk. P. C. 77. (p) Gen. ix. 6. 
(q) Numb. xXXV. 31. (r) L. of N. b. 8. c. 3. 
(s) Dialog. de Scacch. l. 1. c. 10. 1 
(t) Stiernh. de jure Saton. l. 3. c. 3, 
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« micidium quod nullo vidente, nullo ſciente, clam f erpetra- 
&« tur(u) :”) for which the vill wherein it was committed, or 
(if that were too poor) the whole hundred, was liable to a 
heavy amercement; which amercement itſelf was alſo de- 
nominated zmrdrum (w). This was an antient uſage among 
the Goths in Sweden and Denmark; who ſuppoſed the 

neighbourhood, unleſs they produced the murderer, to haye 
_ perpetrated or at leaſt connived at the murder (x): and, 
according to Brafton (y), was introduced into this king- 
dom by king Canute, to prevent his covntrymen the Danes 
from being privily murdered by the Engliſh ; and was after- 
wards continued by William the conqueror, for the like 
' ſecurity to his own Normans (2). And therefore if, upon 
inquiſition had, it appeared that the perſon found ſlain was 
an Engliſhman, (the preſentment whereof was denomina- 
ted engleſcbere (a)) the country ſeems to have been excuſed 
from this burthen. But, this difference being totally abo- 
liſhed by ſtatute 14 Edw. III. c. 4. we muſt now (as is ob- 
ſerved by Staundforde (b) define murder in quite another 
manner, without regarding whether the party ſlain was kil- 
led openly or ſecretly, or bre he was of Engliſh or fo- 
reign extraction. 


MURDER is therefore now thus defined, or rather deſ- 
cribed, by fir Edward Coke (c); “when a perſon, of ſound 
© memory and diſcretion, unlawfully killeth any reaſonable 
tc creature in being and under the king's peace, with ma- 
&« lice aforethought, either expreſs or implied.” The beſt 
way of examining the nature of this crime will be by conſi- 
dering the ſeveral branches of this definition. 


FIRST, it mult be committed by a perſon of ſound memory 
and diſcretion : for a lunatic or infant, as was formerly ob- 
ſerved, are incapable of committing any crime; unleſs in 
1+ Be th ſuch 
(u) Glanv. J. 16 0. 3. | 
(W) BraR. J. 3. tr. 2. c. 15. f. 7 Stat. Marlbr. t. 26. Foſt. 281, 

(x) Stiernh. J. 3. c. 4. y. 3. tr. 2. c. 15. 


(2) 1 Hal. P. C. 447. (a) Bract. wor ſupr, 
(b) P. C. . 1. c. 10. (c) 3 laſt. 47, 
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ſuch caſes where they ſhew a conſciouſneſs of doing wrong, 
and of courſe a diſcretion, or n., between good 
and evil. 


" Nexr, it happens when a perſon of ſuch ſound diſcre- 
tron unlawfully killeth, The unlawfulneſs ariſes from the 
killing without warrant or excuſe : and there muſt alſo be 
an actual killing to conſtitute murder; for a bare aſſault, 
with intent to kill, is only a great miſdemeſnor, though 
formerly it was held to be murder (d). The killing may 
be by poiſoning, ſtriking, ſtarving, drowning, and a thou- 
ſand other forms of death, by which human nature may be 
overcome, Of theſe the moſt deteſtable of all is poiſon ; 
becauſe it can of all others be the leaſt prevented either by 
manhood or 5 2 5 (e). And therefore by ſtatute 
22 Hen. VIII. c. 9. it was made treaſon, and a more griey- 
ous and lingering kind of death was inflifted on it than the 
common law allowed; namely, boiling to death: but this 
act did not live long, being repealed by 1 Edw. VI. c. 12. 
There was alſo, by the antient common law, once ſpecies 
of killing held to be murder, which is hardly ſo at this day, 
nor has there been an inſtance wherein it has been held to 
be murder for many ages paſt (f): I mean by bearing falſe 
witneſs againſt another, with an expreſs premeditated de- 
ſign to take away his life, ſo as the innocent perſon be con- 
demned and executed (g). The Gothic laws puniſhed in 
this caſe, both the judge, the witneſſes, and the proſecutor ; 
& peculiari poena judicem puniunt; peculiari telle, Quorum 
« fides judicem ſeduxit ; feculiari denigue et maxima aucto- 
« rem, ut homicidam (h). And, among the Romans, the 
lex Cornelia, de ficariis, puniſhed the falſe witneſs with 


death, as being guilty of a ſpecies of aſſaſſination (i). And 
there 


(a) 1 Hal. p. C. 428. (e) 3 e | 

(f) Foſt. 132. In the caſe of Macdaniel and Berry, reported 
by fir Michael Fofler, though the then attorney general declin- 
ed to argue this point of law, | have grounds to believe it was 
not from any apprehenſion that the point was net maintainable, 
but from otker prudential reaſons. Nothing therefore ſhould 
be concluded from the waiving of that proiecution. 
(&] Mirror. c. 1. F. 9. Britt. c. 5. n 

(h) Strub. de iure Col. 3 (i) V. 48. 8 
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there is no doubt but this is equally murder 7 in foro conſcien- | 
tiae as killing with a ſword ; though the modern law (to 
avoid the danger of deterring witneſſes from giving evidence 
upon capital . proſecutions, if it muſt be at the peril of 
their own lives) has not yet puniſhed it as ſuch. If a man 
however does ſuch an act, of which the probable conſe- 
quence may be, and eventually is, death ; ſuch killing may 
be murder, although no ſtroke. be ſtruck by himſelf: as 
was the caſe of the unnatural fon, who expoſed his ſick 
father to the air, 'againſt his will, by reaſon whereof he 
died (Kk); and of the harlot, who laid her child in an 
orchard, where a kite ſtruck it and killed it (I). So too, 
if a man hath a beaſt that is uſed to do miſchief ; and he, 
knowing it, ſuffers it to go abroad, and it kills a man; 
even this is manſlaughter in the owner: but if he purpoſely 
turned it looſe, though barely to frighten people and make 
what is called ſport, it is with us (as in the Jewiſh 
law) as much murder, as if he had incited a bear or a dog 
to worry them (m). If a phyſician or ſurgeon gives his 
patient a potion or plaiſter to cure him, which contrary to 
expectation kills him, this is neither murder, nor man- 
ſlaughter, but miſadventure; and he ſhall nut be punithed 
criminally, however liable he might formerly have been to 
a civil action for negle& or ignorance (n): but it hath been 
holden, that if it be not a regular phyſician or ſurgeon 
who adminiſters the medicine or performs the operation, 
it is manſlaughter at the leaſt (o). Yet fir Matthew Hale 
very juſtly queſtions the law of this determination; ſince 
phyſic and ſalves were in uſe before licenſed phyſicians and 
ſurgeons : wherefore he treats this doctrine as apocryphal 
and fitted only to gratify and flatter licentiates and doc- 
tors in phyſic; though it may be of uſe to make people 
cautious and wary, how they meddle too much in ſo dan- 
gerous an employment (p). In order alſo to make the kil- 
ling murder, it is requiſite that the party die within a year 
and a day after the ſtroke received, or cauſe of death admi- 
13 | niſtered ;, 


(k) 1 Hauk. P. C. 78. (1) 1 Hal, P, C- and 


(m) Ibid. 431. (n) Mirr. c. 4. $. 16. See Vol. III. pag. 122 
(0) Britt. c. 3. 4 Io, 231. (p) 1 Hal. P. C. 430. 
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niſtered; in the computation of which, the whole day upon 
which the hort was done ſhall be reckoned the e firſt (4). 


"FARTHER; the perſon killed muſt be 4 reaſonable 
creature in . and under the king's peace, at the time 


of the killing. Therefore to kill an alien, a Jew, or an 


outlaw, who are all under the king's peace or protection, 
is as much murder as to kill the moſt regular born Eng- 
liſnman; except he be an alien - enemy, in time of war, 
To kill a child in its mother's womb, is now no murder, 
but a great miſpriſion: but if the child be born alive, and 
dieth by reaſon of the potion or bruiſes it received in the 
womb, it is murder in ſuch as adminiſtered or gave them (s). 
But, as there is one caſe where it is difficult to prove the 
child's being born alive, namely, in the caſe of the murder 
of baſtard children by the unnatural mother, it is enacted 
by ſtatute 21 Jac. I. c. 27. that if any woman be delivered 
of a child, which if born alive ſhould by law be a baſtard ; 
and endeayours privately to conceal its death, by burying the 
child or the like; the mother, ſo offending, ſhall ſuffer death - 
as in the caſe of murder, unleſs ſhe can prove by one wit- 
neſs at leaſt that the child was actually born dead. This 
law, which ſavours pretty ſtrongly of ſeverity, in making 
the concealment of the death almoſt concluſive evidence 
of the child's being murdered by the mother, is neverthe- 


leſs to be alſo met with in the criminal codes of many other 
nations of Europe; as the Danes, the Swedes, and the 


French (t) : but I apprehend it has of late years been ufual 
with us in England, upon trials for this offence, to require 
ſome ſort of preſumptive evidence that the child was born 
alive, before the other conſtrained preſumption (that the 


child, whoſe death is concealed, was therefore killed by its 
parent) 1s admitted to convict the priſoner. 


LASTLY, the killing muſt be committed awith malice 


grand 


(d) 1 Hawk. P. C. 7g. (r) 5 loft. 50. 1 Hal. P. C. 433. 
(s) 3 loſt 50. 1 Hawk, p. C. 8 | 
(tt) See Barrington on the 1 425. 
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grand criterion, which now diſtinguiſhes murder from other 
killing: and this malice prepenſe, malitia praecogitata, is 
not ſo properly ſpite or malevolence to the deceaſed in par- 
ticular, as any evil deſign in general; the dictate of a wick- 
ed, depraved, and malignant heart (u); un diſpoſetion a faire 
un male choſe (w): and it may be either expreſs or implied 
in law, Expreſs malice is when one, with a ſedate deli- 
berate mind and formed defign, doth Kill another : which 
formed deſign is evidenced by external circumſtances diſ- 
covering that inward intention; as lying in wait, antece- 
dent menaces, former grudges, and concerted ſchemes to 
do him ſome bodily harm (x). This takes in the caſe of 
deliberate duelling, where both parties meet avowedly with 
an intent to murder : thinking it their duty, as gentlemen, 
and claiming it as their right, to wanton with their own 
lives and thoſe of their fellow creatures ; without any war- 
rant or authority from any power cither divine or human, 
but in direct contradiction to the laws both of God and 
man : and therefore the law has juſtly fixed the crime and 
puniſhment of murder, on them, and on their ſeconds al- 
ſo (y). Yet it requires ſuch a degree of paſſive valour, to 
combat the dread of even undeſerved contempt, ariſing 
from the falſe notions of honour too generally received in 
Europe, that the ſtrongeſt pronibitions and penalties of the 
law will never be entirely effectual to eradicate this unhap- 
py cuſtom ; till a method be found out of compelling the 
original aggreſſor to make ſome other ſatisfaction to the 
affronted party, which the world ſhall eſteem equally re- 
putable, as that which is now given at the hazard of the 
life and fortune, as well of the perſon inſulted, as of him 
who hath given the inſult. Alſo, if even upon a ſudden 
provocation one beats another in a cruel and unuſual man- 
ner, ſo that he dies, though he did not intend his death, 
yet he is guilty of murder by expreſs malice ; that is, by an 
expreſs evil deſign, the genuine ſenſe of malitia. As when 
a park-keeper tied a boy, that was ſtealing wood, to a horſe's 
tail, and dragged him along the park ; when a maſter cor- 


I 4 rected 


(u) Foſler. 256. (w) 2 Roll, Rep. 461. 
(*) 1 al Be Coat, (+) i Hewk. P. C. 82. 


* N 
"= * 
Bal 


Ns oaks rag. 8 A 


200 Punic Book IV. 


rected his ſervant with an iron bar, and a ſchoolmaſter 
ſtamped on his ſcholar's belly; ſo that each of the ſufferers 
died ; theſe were juſtly held to be murders, becauſe the cor- 
Kel being exceſſive, and ſuch as could not proceed but 
from a bad heart, it was equivalent to a deliberate act of 
flaughter (z). Neither ſhall he be guilty of a leſs crime, 
who kills another in conſequence of ſuch a wilful act, as, 
ſhews him to be an enemy to all mankind in general; as go- 
ing deliberately with a horſe uſed to ſtrike, or diſcharging a 
gun, among a multitude of people (a). So if a man reſolves 
to kill the next man he meets, and does kill him, it 1s mur- 
der, although he knew him not ; for this is univerſa] ma- 
lice. And, if two or more come together to do an unlaw- 
ful a& againſt the king's peace, of which the probable 
conſequence might be bloodſhed ; as to beat a man, to 
commit a riot, or to rob a park ; and one of them kills a 
man; it is murder in them all, becauſe of the unlawful 
act, the malitia p- aecogitalay or evil intended befor e 


hand (b). 


Also in many caſes where no malice is expreſſed, the 
law will imply it: as, where a man wilfully poiſons another, 
in ſuch a deliberate act the law preſumes malice, though 
no particular enmity can be proved (c). And if a man kills 
another ſuddenly, without any, or without a conſiderable, 
provocation, the law implies malice ; for no perſon, unleſs | 
of an abandoned heart, would be euilty of ſuch an act, up- 
on a ſlight or no apparent cauſe. No affront, by words, or 
geſtures only, is a ſufficient provocation, ſo as to excuſe or 
extenuate ſuch acts of violence as manifeſtly endanger the 
life of another (d). But if the perſon fo provoked had unfor- 
tunately killed the other, by beating him in ſuch a manner as 
ſhewed only an intent to chaſtiſe and not to kill him, the law 
ſo far conſiders the provocation of contumelious behaviour, 
as to adjudge it only manſlaughter, and not murder (e). In 


like manner if one kills an officer of juſtice, either civil or 
criminal, 


(2) 1 Hal. P. C. 454, 473, 474. (a) 1 Hawk. P. C. 74. 
(b) bid. 84. ; ; (c) 1 Hal. P. C. 3 
(9) Hawk. P. C. 62. 1 Hal. P. C. 4555 _— 1 

(e) Foſt. 291 
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criminal, in the execution of his duty, or any of his aſſiltants 
endeavouring to conſerve the peace, or any private perſon 
endeavouring to ſuppreſs an affray or apprehend a felon, 
knowing his authority or the intention with which he in- 
terpoſes, the law will imply malice, and the killer ſhall be 
guilty of murder (f). And if one intends to do another 
felony, and undeſignedly kills a man, this is alſo murder (s)- 

Thus if one ſhoots at A and miſſes him, but kills B, this is 
murder; becauſe of the previous felonious intent, which the 
law waciafers from one to the other. The ſame is the caſe, 
where one lays poiſon for A; and B, againſt whom the 
priſoner had no malicious intent, takes it, and it kills him; 
this is likewiſe murder (h). It were endleſs to go through 
all the caſes of homicide, which have been adjudged either 
expreſsly, or impliedly, malicious: theſe therefore may 
ſuffice as a ſpecimen; and we may take it for a general 
rule, that all homicide is malicious, and of courſe amounts 
to murder, unleſs where juflified by the command or per- 
miſſion of the law ; excuſed on a principle of accident or 
ſelf-preſervation ; or alleviated into manſlaughter, by be- 
ing either the involuntary conſequence: of ſome act, not 
ſtrictly lawful, or (if voluntary) occafioned by ſome ſudden 
and ſufficiently violent provocation. And all theſe circum- 
ſtances of juſtification, excuſe, or alleviation, it is incumbent 
upon the priſoner to make out, to the ſatisfaction of the 
court and jury: the latter of whom are to decide whether 
the circumſtances alledged be proved to have actually exiſt- 
ed; the former, how far they extend to take away or miti-- 
gate the guilt. For all homicide is preſumed to be mali- 
eious, until the contrary appeareth upon evidence (i). 


THE puniſhment of murder, and that of manſlaughter, 
were formerly one and the ſame; both having the benefit of 
clergy ſo that none but me perſons, who leaſt knew: 

1 5 the 


(f) 1 Hal. P. C. 457. Foſter. 308, Cc. 
(g) 1 Hal. P. C. 4635. (h) 1 Hal. P. C. 466. 
(i; Foſt. 253. 
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the guilt of it, were put to death for this enormous crime (k). 
But now, by ſtatute 23 Hen. VIII. c. 1. and 1 Edw. VI. 
C. 12. the benefit of clergy is taken away from murder 
though malice prepenſe. In atrocious caſes it was frequent- 
ly uſual for the court to dire& the murderer, after execu- 
tion, to be hung upon a gibbet in chains, near the place 
where the fact was committed: but this was no part of the 
legal judgment; and the like is ſtill ſometimes practiced in 
the caſe of notorious thieves. This, being quite contrary to 
the expreſs command of the moſaical law (I), ſeems to have 
been borrowed from the civil law: which, beſides the ter- 
ror of the example, gives alſo another reaſon for this prac- 
tice, vix. that it is a comfortable ſight to the relations and 
friends of the deceaſed (m). But now in England, it is 
enacted by ſtatute 25 Geo. II. c. 37. that the judge, before 
whom a murderer is convicted, ſhall in paſſing ſentence di- 
rect him to be executed on the next day but one, (unleſs 
the ſame ſhall be Sunday, and then on the Monday follow- 
ing) and that his body be delivered to the ſurgeons to be 
diſſected and anatomized (n); and that the judge may di- 
rect his body to be afterwards hung in chains, but in no 
wiſe to be buried without diffection. And, during the 
ſhort but awful interval between ſentence and execution, 
the priſoner ſhall be kept alone, and ſuſtained with only 
bread and water. But a power is allowed to the judge, 
upon good and ſufficient cauſe, to reſpite the execution, 
and relax the other reſtraints of this act. 


By the Roman law, tarricide, or the murder of one's 
parents or children, was puniſhed in a much ſeverer manner 
than any other kind of homicide. After being ſcourged, the 


delinquents were ſewed up in a leathern ſack, with a live 
dog, 


(k) 1 Hal. P. C. 450. 
(1) ** The body of a malefactor ſhall not remain all night 


upon the tree; but thou thalt in any wite bury him in that 
% day, that the land be not defiled.” Deut. xxi 23. 

(m) * Fameſ.s latrones, in bis locis, uti groffaci ſunt, furca 
&« figene'ss placuit; ut, et corſpectu deterreauur alii, et ſolatis fit 
de cegnatis inter empeorun, eodem loco poena r dhts, in zu latro- 
« res hᷣmicidia fecif]'m.”” Ff. 48. 19. 28.9. 15. 

(n) Foft. 10. 
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dog, a cock, a viper, and an ape, and ſo caſt into the fea (o). 
Solon, it is true, in his laws, made none againſt parricide ; 
apprehending it impoſſible that any one ſhould be guilty of 
ſo unnatural a barbarity (p). And the Perſians, according 
to Herodotus, entertained the ſame notion When they ad- 
judged all perſons who killed their reputed parents to be 
baſtards. And, upon ſome ſuch reaſon as this, muſt we ac- 
count for the omiſſion of an exemplary puniſhment for this 
crime in our Engliſh laws; Which treat it no otherwiſe than 
as ſimple murder, unleſs the child was alſo the ſervant of 
his parent (q). | | 


Fo, though the breach of natural relation is unobſerved, 
yet the breach of civil or eccleſiaſtical connections, when 
coupled with murder, denominates it a new offence ; no 
leſs than a ſpecies of treaſon, called parwva froditio, or petit 


treaſen : which however is nothing elſe but an aggravated - 


degree of murder (r) ; although, on account of the viola- 
tion of private allegiance, it is ſtigmatized as an inferior 
ſpecies of treaſon (s). And thus, in the antient-Gothic 
conſtitution, we find the breach both of natural and civil 


=" 


tate and the ſovereign (t). 


relations ranked in the ſame claſs with crimes againſt the 


PETIT treaſon, according to the ſtatute 2 5 Edw. III. c. 
2. may happen three ways : by a ſervant killing his maſter, 
a wife her huſband, or an eccleſiaſtical perſon (either ſecu- 
lar, or regular) his ſuperior, to whom he owes faith and 
obedience. A ſervant who kills his maſter whom he has 
left, upon a grudge conceived againſt him during his ſer- 


vice, is guilty of petit treaion : for the traiterous intention 


was hatched while the relation ſubſiſted between them; 


and this is only an execution of that intention (u). So if a 
wife be divorced a menſa et thoro, ſtill the vinculum matri- 
movii 


(o) F. 48. 9. 9. | 

(p) Cic. pro S. Reſcio. . 28. (q) 1 Hal. P. C. 380. 

(r) Foſter. 107. 324. 336. (s) See pag. 75. 

(t)“ Ommum (raviſſima cenſetur vis fatta al incelis in patri- 
« am, ſubditis in regem, liberis in f arentes, maritis in uxores, 


«© (et vice werſa) ſerv's in dominss, aut etiam ab bomin: n ſemet 


6 ipſum.”” Stiernh. de jure Goth. I. 3. c. 3. 
(u) 1 Hawk. P. C 89. 1 Hal. P. C 3. 
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moni; ſubſiſts; and if ſhe kills ſuch divorced huſband, ſhe 
is a traitreſs (w). And a clergyman is underſtood to owe 
canonical obedience, to the biſhop who ordamed him, to 
him in whoſe dioceſe he is beneficed, and alſo to the metro- 
politan of ſuch ſuffragan or dioceſan biſhop : and there- 
fore to kill any of theſe is petit treaſon (x). As to the reſt, 
whatever has been ſaid, or remains to be obſerved hereaf- 
ter, with reſpect to wilful murder, is alſo applicable to the 
crime of petit treaſon, which is no other than murder in its. 
moſt odious degree: except that the trial ſhall be as in ca- 
ſes of high treaſon, before the improvements therein made 
by the ſtatutes of William III (y); and alfo except in its 
patient. 


Tu puniſhment of petit treaſon, in a man, is to be 
drawn and hanged, and, in a woman, to be drawn and 
burned (z): the idea of which latter puniſhment ſeems to- 
have been handed down to us from the laws of the antient 
Druids, which condemned a woman to be burned for mur- 
dering her huſband (a); and it is now the uſual puniſh- 
ment for all forts of treafons committed by thoſe of the fe- 
male ſex (b). Perſons guilty of petit treaſon were firſt de- 
barred the benefit of ciergy by ſtatute 12 Hen. VII. c. 7. 


(w) x Hal. P. C. 381. (x) Ibid. 
Y) Foft, 3 (2) 1 Hal. P. C. 382. 3 Init. 317. 
(a) Caefar oh bell Gal}, I. 6. c. 18. (b) See pag. 93. 
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CHAPTER THE FIFTEENTH. 


Os OBFENCES - cares: ww HO 
SONS or INDIVIDUALS. 


AVING in the preceding chapter conſidered the 


principal crime, or public wrong, that can be com- 
mitted againſt a private ſubje&t, namely, by deſtroying his 
life ; I proceed now to inquire into ſuch other crimes and 
miſdemeſnors, as more peculiarly affe& the ſecurity of his 
perſon, while living. 


Or theſe ſome are felonious, and in their nature capital; 
others are ſimple miſdemeſnors, and puniſhable with a 
lighter animadverſion. Of the felonies the firſt is that of 


mæybem. 


I. MAYHEM, mabemium, was in part conſidered in the 
preceding volume (a), as a civil injury: but it is alſo looked 
upon in a criminal light by the law; being an atrocious 
breach of the king's peace, and an offence tending to de- 
prive him of the aid and aſſiſtance of his ſubjets. For 
mayhem is properly defined to be, as we may remember, 


the violently depriving another of the uſe of ſuch of his 


members, as may render him the leſs able in fighting, either 
to defend himſelf, or to annoy his adverſary (b). And 
therefore the cutting off, or diſabling, or weakening a man's 
hand 


(a) See Vol. III. pag. 121. 
ON Brit. 4 1. . 23. 1 Hawk. P. C. 11. 
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hand or finger, or ſtriking out his eye or foretooth, or de- 
priving him of thoſe parts, the loſs of which in all animals 
abates their courage, are held to be mayhems. But the 
cutting off his ear, or noſe, or the like, are not held to be 
mayhems at common law ; becauſe they do not weaken but 
only disfigure him. 


By the antient law of England he that maimed any man, 
whereby he loſt any part of his body, was ſentenced to loſe 
the like part; nembrum fro membro (c): which is ſtill the 
law in Sweden (d). But this went afterwards out of uſe ; 
partly becauſe the law of retaliation, as was formerly 
ſhewn (e), is at beſt an inadequate rule of puniſhment z and 
partly becauſe upon a repetition-of the offence the puniſh- 
ment could not he repeated. So that, by the common law, 
as it for a long time ſtood, mayhem was only puniſhable 
with fine and impriſonment (f) ; unleſs perhaps the offence 
of mayhem by caſtration, which all our old writers held to 
be felony ; © et ſequitur aliguando poena capitalis, ali- 
& guando perpetuum exilium, cum omnium bonorum ademp- 
« tione (g). And this, although the mayhem was com- 
mitted upon the higheſt provocation (h). | | 


Bur ſubſequent ſtatutes have put the crime and puniſh- 
ment of mayhem more out of doubt. For, firſt, by ſtatute 
5 Hen. IV. c. 5. to remedy a miſchief that then prevailed, of 
beating, wounding, or robbing a man, and then cutting out 
his tongue or putting out his eyes, to prevent him from being 
an evidence againſt them, this offence is declared to be fe- 
lony, if done of malice prepenſe; that is, as fir Edw. Coke (i) 
21 | N e 8 1; explains 


(c) 3 Inſt. 1 18.— 7, fi la pleynte ſait faite de femme Ju ave · 
ra tullet a Lome ſes membres, en tel caſe perdia la feme la une 
meyn par Ju. ige mant, come le membre deunt ele ave'a treſpaſſe. 


(d) Stierah de jure Sueon, l. 3. c. 3. (e) See pag. 12. 
(f) i Hawk. P. C. 112. (8) Bract. fol. 144. 


(h) Sir Edward Coke (3 Inf. 62.) has tranſcribed a record of 
Henry the third's time, (Clauſ. 13 Hen. III. n. 9.) by which 
a gentleman of Somerſetſhire and his wife appear to have been 
' apprehended and committed to priſon, being indicted for dealing 

thus with John the monk, who was caught in aduitery with the 
wife. li) 3 laſt. 62. 7 
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explains it, voluntarily and of ſet purpoſe, though done up- 
on a ſudden occaſion. Next, in order of time, is the ſta- 
tute 37 Hen. VIII. c. 6. which directs, that if a man ſhall 
maliciouſly and unlawfully cut off the ear of any of the 
king's ſubjects, he ſhall not only forfeit treble damages to 
the party grieved, to be recovered by action of treſpaſs at 
common law, as a civil ſatisfaction; but alſo 101. by way 
of fine to the king, which was his criminal amercement. 
The laſt ſtatute, but by far the moſt ſevere and effectual of 
all, is that of 22 & 23 Car. II. c. 1. called the coventry - 
act; being occaſioned by an aſſault on fir John Coventry in 
the ſtreet, and ſlitting his noſe, in revenge (as was ſuppoſed) 
for ſome obnoxious words uttered by him in parliament. 
By this ſtatute it is enacted, that if any perſon ſhall of ma- 
lice aforethought, and by lying in wait, unlawfully cut out 
or diſable the tongue, put out an eye, ſlit the noſe, cut off a 
noſe or lip, or cut off or diſable any limb or member of any 
other perſon, aui intent to maim or to disfigure him; ſach 
perſon, his counſellors, aiders, and abettors, ſhall be guilty 
of felony without benefit of clergy (k). 


Tus 


() On this ſtatute Mr. Coke, a gentleman of Suffolk, and 
one Woodburn, a labourer, were indicted in 1722; Coke for 
hiring and abetting Woodburn, and Woodburn for the actual 
fact, of flitting the noſe of Mr. Criſpe, Coke's brother-in-law. 
The cif: was fomewhat ſingular. The murder of Criſpe was 
intended, and he was left for dead, being terribly hacked and 
disfigured with a hedge bill; but he recovered. Now the bare 
intent to murder is no felony: but to disfigure, with an intent 
to disfigure, is made fo by this ſtatute 3 on which they were 
therefore indited, And Coke, who was a diſgrace to the pro- 
feſſion of the law, had the effrontery to reſt his defence upon 
this point, that the aſſault was not committed with an intent to 
disfigure, but with an intent to murder; and therefore not with- 
in the ſtatute. But the court held, that if a man attacks ano- 
ther to murder him with ſuch an inſtrament as a hedge bill, 
which cannot but enfdanger the disfiguring him; and in ſuch at- 
tack happens nct to kill, but only to disfigure bim; he may be 
indicted on this ſtatute : and it ſhall be leff to the jury whether 

it were nut a deſign to murder by disfiguring, and conſequently 
a malicious intent to digfigure as well as to murder. Accord- 
ingly the jury found them guilty of ſuch previous intent to dii- 
ſigure, in order to effect their principal intent to murder, and 
_ they were both candemned and executed. (State Trials. VI. 212) 


_ 
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 Txvs much for the felony of mayhem : to which may 
be added the offence of wilfully and malicioufly ſhooting at 
any perſon, which may endanger either killing or maiming 
him. This, though no ſuch evil conſequence enſues, is 

made felony without benefit of clergy by ſtatute 9 Geo, I. 
e. 22. and thereupon one Arnold was convicted in 1723, 
for ſhooting at lord Onflow ; but, being half a madman, 
was never executed, but confined in priſon, where he died 


about thirty years after. Y 


II. Tur ſecond offence, more immediately affecting the 
perſonal ſecurity of individuals, relates to the female part 
of his majeſty's ſubjects; being that of their forcible abduc- 
tion and marriage; which is vulgarly called fealing an beir- 
eſs. For by ſtatute 3 Hen. VII. c. 2. it is enacted, that if 
any perſon ſhall for lucre take any woman, being maid, 
widow, or wife, and having ſubſtance either in goods or 


lands, or being heir apparent to her anceſtors, contrary to 


her will; and afterwards ſhe be married to ſuch miſdoer, 
or by his conſent to others, or defiled ; ſuch perſon, and all 
his acceſſories, ſhall be deemed principal felons : and by 
Ratute 39 Eliz. c. 9. the benefit of clergy is taken away 
from all ſuch felons, except acceſſories. after the offence, 


In the conſtruction of this ſtatute it hath been determin- 
ed, 1. That the indictment muſt alledge that the taking was 
for lucre, for ſuch are the words of the ſtatute (I). 2. In 
order to ſhew this, it muſt appear that the woman has ſub- 
ſtance either real or perſonal, or is an heir apparent (m). 


3. It muſt appear that ſhe was taken away againſt her will. 


4. It muſt alſo appear, that ſhe was afterwards married, or 
defiled. And though poſſibly the marriage or defilement 
might be by her ſubſequent conſent, being won there- 
unto by flatteries after the taking, yet this is felony, if 
the firſt taking were againſt her will (n): and fo vice 

verſas: 


(1) i Hawk. P. C. 110. | 
(m) 1 Hal. P. C. 660. 1 Hawk. P. C. 0g, 
(n) 1 Hal. r. C. 660. 
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verſa, if the woman be originally taken away with her own 
conſent, yet if ſhe afterwards refuſe to continue with the 
offender, and be forced againſt her will, ſhe-may, from that 
time, as properly be ſaid to be taken againſt her will, as if 
ſhe never had given any conſent at all ; for, till the force 
was put upon her, ſhe was in her own power (o). It is held 
that a woman, thus taken away and married, may be ſworn 
and give evidence againſt the offender, though he is her 
huſband de facto; contrary to the general rule of law: be- 
cauſe he is no huſband de jure, in caſe the actual marriage 
was alſo againſt her will (p). In caſes indeed where the actual 
marriage is good, by the conſent of the inveigled womas 
obtained after her forcible abduction, fir Matthew Hale 
ſeems to queſtion how far her evidence ſhould be allowed: 
but other authorities (q) ſeem to agree, that it ſhould even 
then be admitted: eſteeming it abſurd, that the offender 
ſhould thus take advantage of his own wrong, and that the 
very act of marriage, which is a principal ingredient of his 
crime, ſhould (by a forced conſtruction of law) be made uſe 
of to ſtop the mouth of the moſt material witneſs againſt him, 


* 
* * 
v 


AN inferior degree of the ſame kind of offence, but not 
attended with force, is puniſhed by the ſtatute 4 & 5 Ph. & 
Mar. c. 8. which enacts, that if any perſon, above the age 
of fourteen, unlawfully ſhall convey or take away any w9- 
man child unmarried, (which is held (r) to extend to baſ- 


tards as well as to legitimate children) within the age of 


ſixteen years, from the poſſeſſion and againſt the will of the 
father, mother, guardians, or governors, he ſhall be im- 
priſoned two years, or fined at the diſcretion of the juſtices : 
and if he deflowers ſuch maid or woman child, or, with- 
out the conſent of parents, contracts matrimony with her, 
be ſhall be impriſoned five years, or fined at the diſcretion 
of the juſtices, and /be ſhall forfeit all her lands to her next 
of kin, during the life of her ſaid huſband. So that as 


| theſe ſtolen marriages, under the age of ſixteen, were 


uſually 


(o) 1 Hawk. P. C. 110. (p) 1 Hal. P. C. 661. 
(a) Cro, Car. 483, 3 Keb. 193. State Trials. V. 455. 
(rn. 
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uſually upon mercenary views, this act, beſides puniſhing 
the ſeducer, - wiſely removed the temptation. But this 
latter part of the a& is now rendered almoſt uſeleſs, by 
proviſions of a very different kind, which make the mar- 
riage totally void (6) in the ſtatute 26 Geo. II. c. 33. 


II. A THIRD offence, againſt the female part alſo of his 
majeſty" s ſubjects, but attended with greater aggravations 
than that of forcible marriage, is the crime of vate, raftus 
mulierum, or the carnal knowlege of a woman forcibly and 
againſt her will. This, by the Jewiſh law (t), was puniſh- 


(fd with death, in caſe the damſel was betrothed to another 


man; and, in caſe ſhe was not betrothed, then a heavy fine 
of fifty ſnekels was to be paid to the damſel's father, and 
the was to be the wife of the raviſher all the days of his 
life; without that power of divorce, Wann was in general 
permitted by the moſaic law. 


THE civil law (u) puniſhes the crime of raviſhment with 


death and confiſcation of goods: under which it includes 
both the offence of forcible abduction, or taking away a 


woman from her friend, of which we laſt poke; and alſo 
the preſent offence of forcibly diſhonouring them ; either 
of which, without the other, is in that law ſufficient to con- 
fitute a capital crime. Alſo the ſealing away a woman 
from her parents or guardians, and debauching her, is 
equally penal by the emperor's edit, whether ſhe conſent 
or is forced: ive volentibus, five nolentibus mulieribus, 
ce rale facinus fuerit perpetratum. And this, in order to 
take away from women every opportunity of offending in 
this way; whom the Roman laws ſuppoſe never to go 
aſtray, without the ſeduction and arts of the other ſex : and 
therefore, by reſtraining and making ſo highly penal the 
ſolicitations of the men, they meant to ſecure effectually 
the honour of the women. Si enim iffi raftores _ 

3 * VE 


(s) See Vol. I. pag. 437, Ce. (t) Deut. xxii. 25. 
(u) Cod. 9. tit. 3. 
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« wel atrocitate poenae, ab hujuſmodi facinore ſe tempera- 
te derint, nulli mulieri, ſive volenti, tue nolenti, peccandi 
& locus relinquetur ; quia hoc ipſum velle mulierum, ab 
& infidiis nequifimi hominis, qui meditatur rapinam, in- 
% ducitur. Niſt etenim eam ſolicitaverit, niſi odiofts arti- 
& bus circumvenerit, non faciet eam vwelle in tantum dede- 
* cus ſeſe prodere.” But our Engliſh law does not enter- 
tain quite ſuch ſublime ideas of the honour of either ſex, 
as to lay the blame of a mutual fault upon one. of the 
tranſgreſſors only: and therefore makes it a neceſſary in- 
gredient in the crime of rape, that it muſt be againk the 
woman's will, 


Raye was puniſhed by the Saxon Jaws, particularly thoſe 
of king Athelitan (w), with death : which was alſo agree 
able to the old Gothic or Scandinavian conſtitution (x). But 
this was afterwards thought too hard: and in its ſtead an- 
other ſevere, but not capital, puniſhment was inflicted by 
William the conqueror; vix. caſtration and loſs of eyes (y); 
which continued till after Bracton wrote, in the reign of 
Henry the third. But in order to prevent malicious accu- 
ſations, it was then the law, (and, it ſeems, ſtill continues 
to be ſo in appeals of rape (2)) that the woman ſhould im- 
mediately after, dum recens fuerit maleficium,” go to the 
next town, and there make diſcovery to ſome credible per- 
ſons of the injury ſhe has ſuffered ; and afterwards ſhould 
acquaint the high conſtable of the hundred, the coroners, 
and the ſheriff with the outrage (a). This ſeems to cor- 
reſpond in ſome degree with the laws of Scotland and Ar- 
ragon (b) which require that complaint muſt be made 
within twenty four hours : though afterwards by ſtatute 
Weſtm. 1. c. 13. the time of limitation in England was ex- 
tended to forty days. At preſent there is no time of limi- 
tation fixed: for, as it is uſually now puniſhed by indict- 
ment at the ſuit of the king, the maxim of law takes place, 
that nullum tempus occurrit regi: but the j jury will rarely 


give 


(W) BraQon. J. 3. e. 28. (x) Stiernh. de jare Sueon. I. 3. c 2. 
(y) 2 Gull. Conqu. Cs 19. N (2) 1 Hal. P. 2 632. 

() Glanv. J. 14. c. 6. Brat, l. 3. c. 28. 
10 Barrington. 107. 
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give i to.a Kale complaint. *During the former period 
alſo it was held for law (c), that the woman (by conſent of 
the judge and her parents) might redeem the offender 
from the execution of his ſentence, by accepting him for 
her huſband ; if he alſo was willing to agree to the ex- 
change, but not otherwiſe. 


IN the 3 Edw. I. by the ſtatute Weſtm, 1. c. 13. the pu- 
niſhment of rape was much mitigated : the offence itſelf 
being reduced to a treſpaſs, if not proſecuted by the wo- 
man within forty days, and ſubjecting the offender only to 


two years impriſonment, and a fine at the king's will. But, 


this lenity being productive of the moſt terrible conſequen- 
ces, it was in ten years afterwards, 13 Edw. I. found ne- 


ceſſary to make the offence of rape felony, by ſtatute 


Weſtm. 2. c. 34. And by ftatuie 18 Eliz, c. 7. it is made 
felony without bencfit of clergy : as is alſo the abominable 
wickedneſs of carnally knowing or abuſing any woman child 
under the age of ten years; in which caſe the conſent or 
non-conſent 1s immaterial, as by reaſon of her tender years 
ſhe is incapable of judgment and diſcretion. Sir Matthew 
Hale is indeed of opinion, that ſuch profligate actions com- 
mitted on an infant under the age of zavelve years, the age 
of female diſcretion by the common law, either with or 
without conſent, amount to rape and felony. ; as well ſince 
as before the ſtatute of queen Elizabeth (d): but the law 
has in general been held only to extend to infants under 


ten. 


A MALE infant, under the age of fourteen years, is pre- 
ſumed by law incapable to commit a rape, and therefore it 
ſeems cannot be found guilty of it. For though in other 
felonies malitia ſupplet aetatem, as has in ſome caſes been 
ſhewn z yet, as to this particular ſpecies of felony, the law 
ſuppoſes an imbecility of body as well as mind (e). 


THE 


(e) Glanv. J. 14.c. 6. Brad. J. 3. c. 28. 
(d) 1 Hal. P. C. 631. (e) Ibid. 
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harlot incapable of any injuries of this kind (f) : not allow- 
ing any puniſhment for violating the chaſtity of her, 'who 
hath indeed no chaſtity at all, or at Jeaft hath no regard to 
it, But the law of England does not judge fo hardly of of- 
fenders, as to cut off all opportunity of retreat even from 
common ftrumpets, and to treat them as never capable of 
amendment. . It therefore holds it to be felony to force 
even a concubine or harlot ; 'becauſe the woman may have 
forſaken that unlawful courſe of life (g): for, as Bratton 
well obſerves (h), © licet meretrix fucrit antea, certe 
& tunc temporis non ſuit, cum reclamando nequitiae ejus 


" conſentire noluit. 
, TS 


As to the material facts requiſite to be given in evidence 
and proved upon an indictment of rape, they are of ſuch a 
nature, that though neceſſary to be known and ſettled, for 
the conviction of the guilty and preſervation of the inno- 
cent, and therefore are to be found in ſuch criminal trea- 
tiſes as diſcourſe of theſe matters in detail, yet they are 
highly improper to be publicly diſcuſſed, except only in a 
court of juſtice. I ſhall therefore merely add upon this 
head a few remarks from fir Matthew Hale, with regard 
to the competency and credibility of witnefles ; which, may, 
| ſalvo pudore, be conſidered. 


| And, firſt, the party raviſhed may give evidence upon 

| eath, and is in law a competent witneſs ; but the credibility | 
of her teſtimony, and how far forth ſhe is to be believed, 
muſt be left to the jury upon the circumſtances of fact that 
| concur in that teftimony. For inſtance : if the witneſs be 


1 of good fame; if ſhe preſently diſcovered the offence, and 
made ſearch for the offender ; if the party accuſed fled for 


it; theſe and the like are concurring circumftances, which 
cive greater probability to her evidence. But, on the other 
ide, if ſhe be of evil fame, and ſtand unſupported by others ; 
if the concealed the 1 we for w conſiderable time after 
ſhe 


(f) Cod. 9. 9. 22. Ff. 47. 2 2. 39. Fo 
(s) 1 Hal. b. C. 629. 1 Hiwk, P. C. 108. (h) Vel. 147. 


Tae civil law ſeems to ſuppoſe a proſtitute or common 
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ſhe had opportunity to complain; if the place, where the 


fact was alledged to be committed, was where it was poſſi- 
ble ſhe might have been heard, and ſhe made no outcry ; 
theſe and the like circumſtances carry a ſtrong, but not con- 


cluſive, preſumption that her teſtimony is falſe or feigned. 


MoREOVER, if the rape becharged to be committed on 
an infant under twelve years of age, ſhe may ſtil] be a com- 


petent witneſs, if ſhe hath ſenſe and underſtanding to know - 


the nature and obligations of an oath ; and, even if ſhe hath 


not, it is thought by ſir Matthew Hale (i) that ſhe ought to 


be heard without oath, to give the court information ; ; though 


that alone will not be ſufficient to convict the offer der. And 


he is of this opinion, firſt, becauſe the nature of the offence 
being ſecret, there may be no other poſſible proof of the 
actual fact; though afterwards there may be concurrent 


circumſtances to corroborate it, proved by other witneſſes: 


and, ſecondly, becauſe the law allows what the child told 
her mother, or other relations, to be given in evidence, 
fince the nature of the caſe admits frequently of no better 
proof; and there is much more reaſon for the court to hear 
the narration of the child herſelf, than to receive it at ſe- 
cond hand from thoſe who ſwear they heard her ſay fo. 
And indeed it is now ſettled, that infants of any age are to 
be heard ; and, if they have any idea of an oath, to be alſo 
ſworn : it being found by experience that infants of very 
tender years often give the cleareſt and trueſt teſtimony. 
But in any of theſe caſes, whether the child be ſworn or 
not, it is to wiſhed, in order to render her evidence cre- 
dible, that there ſhould be ſome concurrent teſtimony, of 
time, place and circumſtances, in order to make out the 
fa ; and that the conviction ſhould not be grounded ſingly 
on che unſupported accuſation of an infant under years of 
difcretion. There may be therefore, in many caſes of this 
nature, witnefles who are competent, that is, who may be 
admitted to be heard; and yet, after being heard, may prove 


not to be credible, or ſuch as the jury is bound to believe. 
For 


(i) 1 Hal. r. C. 634. 
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For one excellence of the trial by jury is, that the jury are 


triers of the credit of the W as well as of the truth 
of the fact. 


« IT is true, ſays this learned judge (j), that rape is a 
« moſt deteſtable crime, and therefore ought ſeverely and 
„ impartially to be puniſhed with death; but it muſt be 
«© remembered, that it is an accuſation eaſy to be made, 
hard to be proved, but harder to be defended by the party 
te accuſed, though innocent.“ He then relates two very ex- 
traordinary caſes of malicious proſecution for this crime, 
that had happened within his own obſervation : and con- 
cludes thus: * I mention theſe inſtances, that we may be 
ce the more cautious upon trials of offences of this nature, 
« wherein the court and jury may with ſo much eaſe be 
«© impoſed upon, without great care and vigilance ;. the 
* heinouſneſs of the offence many times tranſporting the 
« judge and jury with ſo much indignation, that they are 
e overhaſtily carried to the conviction of the perſon accuſed 
te thereof, by the confident teſtimony of ſometimes falſe 
e and malicious witneſſes.” 


IV. WHAT has been here obſerved, eſpecially with re- 
gard to the manner of proof, which ought to be the more 
clear in proportion as the crime is the more deteſtable, may 
be applied to another offence, of a ftill deeper malignity : 
the infamous crime againſt nature, committed either with 
man or beaſt. - A crime, which ought to be ſtrictly and 
impartially proved, and then as ſtrictly and impartially pu- 
niſhed. But it is an offence of ſo dark a nature, ſo eaſily 
charged, and the negative ſo difficult to be proved, that the 
accuſation ſhould be clearly made out : for, if falſe, it de- 
ſer ves a puniſhment inferior _ to that of the crime itſelf. 


I wILL not act ſo diſagreeable a part, to my readers as well 
as myſelf, as to dwell any longer upon a ſubject, the very 
mention of which is a diſgrace to human nature. It will be 
more eligible to imitate in this reſpect the delicacy of our 
Engliſh law, which treats it, in its very indictments, as a 
crime 


(5) 1 Hal. P. C. 635. 
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crime not fit to be named; ** feccatum illud horrible, inter 
& chriſizanos non cominandum (k). A taciturnity obſerved 
likewiſe by the edict of Conſtantius and Conſtans (I) ; 
& ubi ſcelus eſt id, quod non proficit ſcire, jubemus inſurgere 
& /eges, armari jura gladio ultore, ut exquiſitis poenis ſub- 
& da uur infames, qui ſunt, vel qui futuri ſunt, rei.“ 
Which leads me to add a word concerning its puniſhment. 


THI1s the voice of nature and of reaſon, and the expreſs | 
law of God (m), determine to be capital. Of which we 
have a ſignal inftance, long before the Jewiſh diſpenſation, 
by the deſtruction of two cities by fire from heaven: fo that 
this is an univerſal, not merely a provincial, precept, And 
our antient law in fome degree imitated this puniſhment, 
by commanding ſuch miſcreants to be burnt to death (n); 
though Fleta (o) ſays they ſhould be buried alive: either of 
which puniſhments was indifferently uſed for this crime 
among the antient Goths (p). But now the general pu- 
niſhment of all felonies is the ſame, namely, by hanging : 
and this offence (being in the times of popery only ſubject 
to eccleſiaſtical cenſures) was made felony without benefit 
of clergy by ſtatute 25 Hen. VIII. c. 6. revived and con- 
firmed by 5 Eliz. c. 17. And the rule of law herein is, 
that, if both are arrived at years of diſcretion, agentes et 


conſentientes pari poenae plectantur (q). 


THESE are all the felonious offences, more immediately 
againſt the perſonal ſecurity of the ſubjeft. 1 he inferior 
offences, or miſdemeſnors, that fall under this head, are 
aſſaults, batteries, wounding, falſe impriſonment, and kid- 
napping. : 

V, VI, VII. WiTH regard to the nature of the three 
firſt of theſe offences in general, I have nothing farther to add 


to what has already been obſerved i in the preceding book of 
theſe 


(x) See in Ree. Parl. 4 III. a. 58. a complaint, that a 
Lombard did commit the fin ** that was not to be named.“ 


(12 Rep. 37.) 
(1) Cod. 9 9. 31. (m) Levit. xx. 13, 1 
(n) Brit. c. 9. (o) J. 1. c. 37. 


(p) Stiernn. 885 Cetb. J. 3. c. 2. (q) 3 Iaſt. 59. 
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theſe commentaries r) ; when, we conbdaed them as pri- 

vate wrongs, or. civ injuries, for which a ſatisfaction or 
remedy ĩs given to the party aggrieved. But, taken in a 
public light, as a breach of the king's peace, an affront to 
his government, and a damage I. to his ſubjects, they 
are alſo indictable and puniſhable with fine and impriſon- 

ment; or with other ignominious corporal penalties, where 
they are committed with any very atrocious deſigns (s). As” 

in caſe of an aſſault with an intent to murder, or with an 
intent to/commit either of the crimes laſt ſpoken of; for 
which intentional aſſaults, in the two laſt caſes, indictments 


are much more uſual, than for the abſolute perpetration of - 


the facts themſelves, on account of the difficulty of proof ; 
and herein, beſides heavy fine and impriſonment, it is uſual 
to award judgment, of the pillery- | 


THz is alſo one ſpecies of battery, more atrocious and 
penal than the reſt, which is the beating of a clerk in orders, 
or clergyman;ʒ on account of the reſpe&t and reverence due 
to his ſacred character, as the miniſter and embaſſador of 


peace. Accordingly it is enacted by the ſtatute called 


ar ticuli cleri, 9 Edw. II. c. 3. that if any perſon lay violent 


hands upon a clerk, the amends for the peace broken ſhall 


be before the king; that is by indictment in the king's 
courts : and the aſſailant it may alſo be ſued before the biſhop, 
that excommunication or bodily, penance may be impoſed : 


which if the offender will redeem by money, to be given to 
the biſnop, or the party grieved, it may be ſued for before 


the biſhop ; whereas otherwiſe to ſue in any ſpiritual court, 
for civil damages for the battery, falls within the danger of 


praemunire (t). But ſuits are, and always were, allowable 


in the ſpiritual court, for money agreed to be given as a 
commutation for penance (u). So that upon the whole it 
appears, that a perſon guilty of ſuch'brutal behaviour to a 
clergyman, is ſubje& to three kinds of proſecution, all of 
which may be purſued for one and the ſame offence : an in- 

Vo V. IV. | E dictment, 


(r) . n yer 2000; (% l 2.8, 
(t) 2 Inſt. 492. 620, 
(u) Artie. Gor: 9 Edw, II. c. 4. F. N. B. 53. 
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ditment, "8 the breach of the king's peace by ſuch aſſault . 
and battery; civil action, for the ſpecial damage ſuſtained 
by. the party injured ; and a ſuit 3 in the eccleſiaſtical court, 4 
firſt, fro correction et ſalute aui mae by enjoining penance, 
and then again for ſuch ſum of 1 money as ſhall be agreed on 
for taking of the penance enjoined : it being uſual i in thoſe 
courts to exchange their ſpiritual cenſures for a round com- 


penſation in money (v); perhaps becauſe poverty is generally 
eſteemed by the moraliſts the beſt medicine tro Salute animae. 


VIIL. Tar two! remaining crimes and offences, againſt 
the perſons of his majeſty's s ſubjects, ate infringements of 
their natural liberty : concerning the fiſt 'of which, "falſe 
impriſonment, its nature and incidents, 1 muſt content my 
ſelf with referring the ſtudent to what was obferved in tlie 
preceding volume (w), when we conſidered it as a mere 
civil injury. But, beſides the private ſatisfaction given to 
the individual by action, the Jaw alſo demands public ven- 
geance for the breach of the king's peace, for the Toſs which 
the ſtate ſuſtains by the confinement of one of its members, 
and for the infringement of the good order of ſociety, * We 
have before ſeen (x), that the moſt atrocious degree of this 
offence, that of ſending any ſubject of this realm à priſoner 
into parts beyond the ſeas, whereby he is deprived of the 
friendly aſſiſtance of the laws to redeem him from ſuch his 
captivity, 1s puniſhed with t the pains of praemuni re, and in- 

acity to hold any office, without any poſſibility of par- ; 
don (y). Inferior degrees of the ſame offence of falſe im- 
| priſonment are alſo. . puniſhable by indictment (like aſſaults 
and batteries) and the delinquent 1 may be fined and impriſon- 
ed (2). And indeed (a) there can be no doubt, but that all 
kinds of crimes of a public nature, all diſturbances of the 
peace, all oppreſſions, and other miſdemeſnors whatſoever, 
of a notoriouſſy evil example, may be indifted at jon ſuit c of | 


the kin 1 | , 
11 o m7 471; 701 LEY IX: rue 


(v)2 Rol. 1 384. 0) See Vol. III. pag. 127. 
(*) See pag. 116. (y) Stat. 31 Car. II. c. 24. 
(2) Weſt. Beano, part 2. pag. 110 
(a) 1 Hawk. P. C. 210. 
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IX. Tas 1 remaining offence, that of tideapting, 
being the forcible abduction or ſtealing away of man, wo- 7 
man, or child from their on country, and ſelling them into 1 
another, was capital by the Jewiſh law. He that ſtealetn 34 
« a man, and ſelleth him, or if he be found in his hand, he N 
“ ſhall ſurely be put to death (b).“ So likewiſe in the civil | 
law, the offence of ſpiriting away and ftealing men and 
children, which was called plagium, and the offenders pla- 
giarii, was puniſhed with death (c). This is unqueſtion- 
ably a very heinous crime, as it robs the king of his ſub- 1: 
jects, baniſhes a man from his country, and may in its con- "1 
ſequences be productive of the moſt cruel and diſagreeable 
hardſhips; and therefore the common law of England has 
puniſhed it with fine; impriſonment, and pillory (d). And 
alſo the ſtatute 11 & 12 W. III. c. 7. though prineipally in- 
tended againſt pirates, has a clauſe that extends to prevent 
the leaving of ſuch perſons abroad, as are thus kidnapped or 
ſpirited away; by enacting, that if any captain of a mer- 

_ chant veſſel ſhall (during his being abroad) force any perſon 
| on ſhore, or wilfully leave him behind, or refuſe to bring 
WF home all ſuch men as he carried out, if able and deſirous to 
return, he ſhall ſuffer three months impriſonment. And 
i thus much for offences that more eee affect che 
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I. Won. arias, ia the lebe n 8 4 burn- 
ing of the houſe or outhouſes of another man. This is 


an offence of very great malignity, and much more perni- 
cious to the public than ſimple theft: becauſe, firſt, it is an 
offence againſt that right, of habitation, which is acquired 
by the law of nature as well as by the laws of ſociety ; next 
becauſe of the terror and confuſion that neceſſarily attends 
it; and, laſtly, becauſe in ſimple theft the thing ſtolen only 
changes its maſter, but ſtill remains in ſe for the benefit of 
the public, whereas by burning the very ſubſtance is abſo- 
lutely deſtroyed. Itis alſo frequently more deſtructive than 
murder itſelf, of which too it is often the cauſe : ſince mur- 
der atrocious as it is, ſeldom extends beyond the felonious 
act deſigned ; whereas fire too frequently involves in the 


common calamity perſons unknown to the incendiary, and 
not intended to be hurt by wit, and friends as well as ene- 
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mies. For which reaſon; the civil law (a) puuniſhes with _ 
death ſuch as maliciouſly ſet. fire to houſes 1 in towns,. 


contiguous to others; but is more merciful to ſuch as only 5 
fire * or houſe, ſtanding by „ ? 


—_ Engliſh law alſo diſtinguiſhes with much accuracy 
upon this crime. And therefore we will inquire, firſt, What 
is ſuch a houſe as may be the ſubject of this offence. next, 
wherein - the offence itſelf conſiſts, or what amounts to a 
burning of ſuch houſe; and, ne how the e is 
puniſhed. 40 0 1 to 

1. Nor only the bare dwelling houſe, but all 3 
that are parcel thereof, though not contiguous thereto, nor 
under the ſame roof, as barns and ſtables, may be the ſub- 
ject of arſon (b). And this by the common law ; which 
alſo accounted it felony to burn a ſingle barn in the field, 
if filled with hay or corn, though not parcel of the dwell- 
ing houſe (c). The burning of aſtack of corn was antient- 
ly likewiſe accounted-arſon (d). And indeed all the nice- 
ties and diſtinctions which we meet with in our books, con- 
cerning what ſhall, or ſhall not, amount to arſon, ſeem now 
to be taken away by a variety of ſtatutes ; which will be 
mentioned in the next chapter, and have made the puniſh- 
ment of wilful burning equally extenſive as the miſchief. - 
The offence of arſon (ſtrictly ſo called) may be committed 
by wilfully ſetting fire to one's own houſe, provided one's 
neighbour” s houſe is thereby alſo burnt ; but if no miſchief 
is done but to one's own, it does not amount to felony, 
though the fire was kindled with intent to burn another's (e). 
For by the common law no intention to commit a felony . 
amounts to the ſame crime; though it does, in ſome caſes, 
by particular ſtatutes. However ſuch wilful fring one's 
own houſe, in a town, is a high miſdemeſnor, and puniſh- 
able by fine, impriſonment, pillory, and perpetual ſureties 
for the good behaviour (f). And if a landlord or reverſio- 


13 "mer 


(a) Hf. 48. 19. 48. 9 12. (o) 1 Hal. P. C. 565. 
(c) 3 Inſt. 69. (d) 1 Hawk. P. C. 10g. 
(e) Cro. Car, 377, 3 

(f) 1 Hal. P. C. 36 8. x Hawk. P. C. 106. 


0 »?“ 1 „ 


the houſe is the property of the tenant (8)- ef 


Alſo it muſt be a malicious burning; otherwiſe it is only a 
treſpaſs : and therefore no negligence or miſchance amounts 


_ thovſe, this fir Matthew Hale determines not to be felony, 


"houſe of correction for eighteen months: in the ſame man- 
ner as the Roman law directed © eos, qui negligenter ignes 
* afudfe habuerint, fuftibus wel flagellis caedi (x).“ 


3. Tus puniſhment of arſon was death by our antient 
Saxon laws (I). And in the reign of Edward the firſt, this 

- ſentence was executed by a kind of ler taljonis ; for the in- 
cendiaries were burnt to death (m): as they were alſo by 
the Gothic conſtitutions (n). The ſtatutes 8 Hen. VI. c. 6. 
made the wilful burning of houſes, under ſoine ſpecial cir- 


. eee, 54% N. 
ner ſets fire to his own houſe; of which another is in poſ- 


ſeſſion under a leaſe from himſelf or from thoſe whoſe eſtate 
he hath, it ſhall be accounted arſon ; for, during the leaſe, 


2. As to what ſhall be faid a burning, fo as to amount to 
arſon : a bare intent, or attempt to do it, by actually ſet- 
ting fire to an houſe, unleſs it abſolutely burns, does not fall 
within the deſcription of incendit et combuſfit ; which were 
words neceſſary, in the days of law- latin, to all indictments 
of this ſort. But the burning and conſuming of any part is 
ſufficient ; though the fire be afterwards extinguiſhed (h). 


to it. For which reafon, though an unqualified perſon, by 
"ſhooting with a gun, happens to ſet fire to the thatch of a 


- contrary to the opinion of former writers (i). But by fta- 
tute 6 Ann. c. 31. any ſervant, negligently ſetting fire to a 
houſe or out-houſes, ſhall forfeit 100/. or be ſent to the 


cumſtances therein mentioned, amount to the crime of high 
"treaſon, But it was again reduced to felony by the general | 
acts of Edward VI. and queen Mary : and now the puniſh- 
ment of all capital felonies is uniform, namely, by ſuſpen- / 
Hon. The offence of arſon was denied the benefit of clergy 


by 
(g) Foſt. 115, (h) 1 Hawk. P. C. 106. 
(1) 1 Hal. P. C. 569. (k) FF. 1. 15. 4. 
() ZIL. Inae. c. 7. (m) Britt, c. 9. 


(n) Stiergh, de jure Goth, J. 3. c. 6. 
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by ſtatute 21 Hen. VIII. 5 K but that ſtatute was repealed 
by x Edw. 6. c. 12. and arſon was afterwards held to be 
ouſted of clergy, with reſpect to the principal offenderʒ only 
by inference and deduction from the ſtatute 4 & 5 P. & M. 
c. 4. which expreſsly denied it to the acceſſory (o); though 
now it is expreſsly denied to the e 99 alſo, FO ſtature 
9 wes I. c. 22. 


1 


IT. BURGLARY, or ab um pains burgi bs 
tr ocinium, which by our antient law was called hameſecken, 
as it is in Scotland to this day, has always been looked upon 
as a very heinous offence : not only becauſe of the abun- 
dant terror that it naturally carries with it, but alſo as it is 
a forcible invaſion and difturbance of that right of habitation 
which every individual might acquire even in a ſtate of na- 
ture; an invaſion, which, * ſuch a ſtate, would be ſure to 
be puniſhed with death,” unleſs the aſſailant were the ftron- 
ger. But in civil ſociety; the laws alſo come in to the aſ- 
fiſtance of the weaker party: and, beſides that they leave 
him this natural right of Killing the aggreſſor, if he can, 
(as was ſhewn in a former chapter (p)) they alſo protect 
and avenge him, in caſe the might of the aſſailant is too 
powerful. And the law of England has ſo particular and 
tender a regard to tlie immunity of a man's houſe, thatiĩt 
ſtiles it his caſtle, and will never ſuffer it to be violated with 
impunity: agreeing herein With the ſentiments of antient 
Nome, as expreſſed in the words of Tally (q) : quidenim 
ſanctius, quid omni religione munitint, quam domus uni- 
« uſcujuſque civium ?”* For this reaſon no doors can in gene- 
ral be broken open to execute any civil proceſs; though, 
in criminal cauſes, the public ſafety ſuperſedes the private. 

: Hence alſo in part ariſes the animadyerfion of the law upon 
eaves- -droppers, nuiſances, and incendiaries: : and to this 
principle it muſt be aſſigned, that a man may aſſemble peo- 
ple together lawfully (at leaſt if they do not exceed eleven) 
without * of raiſing a riot, rout, or unlawful aſſembly, 


4 xs 22 | in 


(o) 11 Rep. 35.2 Hal. p. c. 346, 34 Foſter. ": 
(p) See pag. 180. 7595 W 226 
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Coke (s), is, (“ he that by night breaketh and entereth into 
«2 manfion-houſe, with intent to commit a felony.” In 
this definition there are four things to be conſidered ; ; the 


—_— the place, the A and the intent. 


. 4 . 


We + Tas time muſt be by night, and MU? a * far i; in 
the day time there is no burglary. We have ſeen (t), in the 
caſe of juſtifiable: homicide, .how much more . heinous all 
Jaws. made an attack by night, rather than by day; A» 2 
ing che party attacked by night to kill the afſailant with 
impunity. As to what is reckoned night, and what day, for 
-this purpoſe : antiently the day was accounted, to begin only 
at ſunriſing, and to end immediately. upon ſunſet, ;- but the 
better opinion ſeems to be, that if there be er 
crepuſculum enough, begun or left, to diſcern a man's face 
withal, it is no burglary (u). But this does not extend to 
- moonlight ; for then many midnight burglaries would go 
unpuniſhed: and beſides, the malignity of the offence does 
not ſo properly ariſe from its being done in the dark, as at 
the dead of night; when all the creation, except beaſts of 
prey, are at reſt; when ſleep has e owner, and 
| rendered his caſtle defenceleſs, | 


2. As to the place. It 1 be 3 to ſir Edward 
Coke's definition, in a manſion houſe ; and therefore to ac- 
count for the reaſon why breaking open a church is bur- 
glary, as it undoubtedly i is, he quaintly obſerves that it is 
domus manſionalis Dei (w). But it does not ſeem abſolutely 
| neceſſary, that it ſhould in all caſes be a manſion-houſe ; 


for it may alſo be committed by breaking the gates or 
walls 


(r) 1 Hal. P. C. 547. F (s) 3 laſt. 63. 
(0 See pag. 180, 181. 

u) 3 Inſt. 63. 1 Hal. P. C. 58375 1 Hawk, ”. c. 101. 
(W) 3 laſt, 64. | 
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walls of a town in the night (x) ; though that perhaps fir 
Edward Coke would have called the manſion- houſe of the 
garriſon or corporation. Spelman defines burglary to be, : 
&« nocturna diruptio alicujus habitaculi, vel eccigiae, £ 
e murorum por tarunrbe burgi, ad feloniam perpetrandum.” ' 
And therefore we may ſafely conclude, that the requiſite | of. 
its being domus manſionalis i is only in the burglary of a pri- 
vate houſe; which is the moſt frequent, and in which it is 
indiſpenfably neceſſary to form its guilt, that it muſt be in 
a manſion or dwelling-houſe. For no diſtant barn,. ware» 
houſe, or the like, are under the ſame privileges, nor look-- 
ed upon as a man's caſtle of defence: nor is a breaking open 
of houſes wherein no man reſides, and which therefore for 
the time being are not manſion-houſes, attended with the 
ſame circumſtances of midnight terror. A houſe however, 
wherein a man ſometimes reſides, and which the owner hath 
only left for a ſnort ſeaſon, animo revertendi, is the object of 
burglary; though no one be in it, at the time of the fact 
committed (y). And if the barn, ſtable, or warehouſe he 
parcel of the manſion-houſe, though not under the ſame 
roof or contiguous, a burglary may be committed therein 
for the capital houſe protects and privileges all its branches 
and appurtenants, if within the curtilage or homeſtall (z). 
A chamber in a college or an inn of court, where each i in- 
habitant hath a diſtin& property, is, to all other purpoſes as 
well as this, the manſion- houſe of the owner (a). So alſo 
is a room or lodging, in any private houſe, the manſion for 
the time being of the lodger. The houſe of a corporation, 
inhabited in ſeparate apartments by the officers of the body 
corporate, is the manſion-houſe of the corporation, and not 
of the reſpeCtive officers (b). But if I hire a ſhop, parcel 
of another man's houſe, and work or trade in it, but never 
lie there: it is no dwelling-houſe, nor can burglary be com- 
mitted therein: for by the leaſe it is ſevered from the reſt 
of the be and therefore is not the dwelling- houſe of him 
| K 4 ; who 


(x) Spelm. Gl. t. A 1 Hawk. P. C, nos * 
(y) 1 Hal. P. C. 366. Folk. 77. 

(2) 1 Hal. P. C. 888. 1 Hawk. P. C. 104. 

(2) 1 Hal. P. C. 556, (b) Foſter, 38, 39% 
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who HATE, the other part; neither can I my faid to dwell 

therein, when I never lie there (e). Neither can burglary 
be. committed in a tent or booth erefted in a market or 
fair; though the owner may lodge therein (d): for the 75 
regards” thus highly nothing but permanent edifices; 


houſe, or church, the wall, or gate of a town; and it 1 


the folly of the owner to lodge in ſo fragile a tenetent ! 
but his lodging there no more makes it burglary to break 
it open, than it would be to uncover a tilted waggon in the 
ſame circumſtances. 


, 


: Gags As to the midi of commintias burglary : there muſt 


be both a breaking and an entry to complete it: But they 


need not be both done at once: for, if a hole be broken 
one night, and the ſame breakers enter the next night 
through the ſame, they are burglars (e). There muſt be 
an actual breaking; not a mere legal clauſum fregit, (by 
leaping over inviſible ideal boundaries, which may conſti- 
tute a civil treſpaſs) but a ſubſtantial and forcible irruption. 
As atleaſt by breaking or taking out the glaſs of, or other- 


wiſe opening, a window); picking a lock, or opening it with 


a key; nay, by lifting up the latch of a dcor, or unlooſing 
any other faſtening which the owner has provided. But if 
à perſon leaves his doors or windows open, it is his own 
folly and negligence; and if a man enters therein, it is no 
burglary: yet, if he afterwards unlocks an inner or cham- 
ber door, it is ſo (f). But to come down a chimney is held 
A burglarious entry; for that is as much cloſed; as the na- 
ture of things will permit (g). So alſo to knock at a door, 
and upon opening it to ruſh in, with a felonious intent: or, 
under pretence of taking fodgings, to fall upon the landlord 


and rob him; or to procure a conſtable to gain admittance, 


in order to ſearch for traitors, and then to bind the conſta- 
ble and rob the houſe; all theſe entries have been adjudged 
burglarious, though chere was no actual breaking: for the 


"Jaw will not ſuffer itſelf to be trifled with by ſuch evaſions, 
eſpecially under the cloke of legal proceſs (h). And fo, 


if 


(c) 1 Hal. P. C. 958. (d) 1 Hawk P. C. 104. 


e Hl. . 35... (f) Bid. 553. 
(z) 1 Hawk. P. C. 102. 1 Hal. P. C. 552. 
(h) 1 Hawk, P. C. 102. 
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n at common law, or only created fo by ſtatute; ſince 
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if a RIOT opens and enters his. maſter's chamber door | 


with a felonious deſign ; ; or if any other perſon lodging in 
the ſame houſe, or in a publici inn, opens and enters another's 


door, with ſuch evil intent; it is burglary, Nay, if the 

ſervant conſpires with A robber, : and lets him into the houſe. 

8 by night, this is burglary i in both on for the ſervant is 197 | 
ing an. unlawful act, and the opportunity. afforded him, of 


doing it with greater eaſe, rather aggravates than oct 
ates the guilt. As for the entry, any the leaſt degree of it, 


with any part of the body, or with an inſtrument held in 


the hand, is ſufficient: as, to ſtep over the threſhold, to 
put a hand or a hook in at a window, to draw out goods, or 
a piſtol to demand one's money, are all of them burglarious 
entries (k). The entry may be before the breaking, as well 
as after: for by ſtatute 12 Ann. c. 7. if a perſon enters in- 
to, or is within, the dwelling houſe of another, without 
breaking 1 in, either by day or by night, with intent to com- 
mit felony, and ſhall in the night break out of the ſame, 
this is declared to be burglary ; there having before been 
different opinions concerning it: lord Bacon (I) holding the 
affirmative, and fir Matthew Hale (m) the negative. But 
it is univerſally agreed, that there muſt be both a breaking, 
either in fact or by implication, and allo an entry, in order 


to complete the burglary. 


4. As to the intent; it is clear, that ſuch breaking and 
entry muſt be with a felonious intent, otherwiſe it is only 
a treſpaſs. And it is the ſame, whether ſuch intention be 
actually carried into execution, or only demonſtrated by 
fome attempt or overt act, of which the jury is to judge. 
And therefore ſuch a breach and entry of a houſe as has 
been before deſeribed, by night, with intent to commit a 
robbery, a murder, a rape, or any other felony, is burglary 
whether the thing be actually perpetrated or not. Nor 
does it make any difference, whether the offence were felo- 


that 


in Hal. P. C. 583. 1 Hawk. P. C. 103. 
(K) 1 Hal. P. C. 8556. 1 Hawk. Fb. C. 103. Foſt. 108. 
0 Elem. 65. n) i Hal.-P. C. 554. 


1 
4 N * 


. 


eG See ů ů ů ů oe 


7 
dan 1. 


n 
— 
of 


og. 
Po * „ 


pra oa ws 
2 * 


. 2 —— pa « 
wal 1 . . n 


. 
— — — 
Fe 
kn 
PS". 


ox 


4 
** 2 Gm 
ny *. KS er 
5 2&1 P * 
e een 
E "= Eo aches A a 
* > . 5 by 
p WF. 


. 
” p 
4 
W Cy 
= „e- 
n Ne. 
— n 
»Y : 
ed 
„ 
n 
* 


a . 
eee 2 — . 
; n, mag "IE" 


ad. Aa. a Wd nt oe 
WW" . 
N 


33 


- i 8 23 to 
FP 


aA PE 2 2 Oo” e ” San — 2 it * 
* 228 A £1 5 22 * * 7 by. * 1 * my * * 4 
wt 4 * 8 2 — ä * * me - Rr - N 9 Te 7 ö 
5 * 3 — WO "7" "IS . . & Lk Kea * 2 eh 5 7 
* 4 * N . n 1 " * bs * > - 7 
SJ 4-2 : TI * N 6 , 5 
— - . * A 
1 3 © b 2 
« 
- 
+ 
4 


| Boo Ju I 0. 
that 5 CET makes an YR felony, gives it inci- 
n all the properties of a felony at common law eh. 


Tavs much for che nature of burglary z which is 
has been ſaid, a felony at common law, but within he . 


. nefit of clergy. The ſtatute however of 18 Eliz. e. 7. 


takes away clergy from the principals, and that of 3 & 4 
W. & M. c. 9. from all acceſſories before the fact. And, 


in like manner, the laws of Athens, which puniſhed no 


N theft with death, K Arr net a me crime _ 


ft 


Wor Hawk, F. C. 16. Oele dent 95 ute, 46. 
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or OFFENCES. aliva- PRIVATE 
- PROPERTY. | 
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HE next, and laſt, ſpecies of offences againſt pri- 
vate ſubjects, are ſuch as more immediately affect 
their property. Of vhich there are two, which are attend- 
ed with a breach of the peace; larcimy and malicious mi ſ- 
chief: and one, that is equally injurious to the rights of 
property, but attended with no act of violence; which is 
the crime of fag. Of theſe three in their > Wo 


*-+Þh LARCIvY, or theft, by coutraRion for bb Þ- 
trocinium, is diſtinguiſhed by the law into two ſorts ; the 
one called fimple larciny, or plata eueren pased wih 
any other atrocious cireumſtance; and miæt or comoumd 
larciny, which alſo includes in it the nen 158 a 
king: from one's r SIA 52, | | 


And, kuk of ple lareiny: which, We py is 8 
ſtealing of goods above the value of twelvepence, is called 
grand larciny.; when of goods to that value, or under, is 
petit larciny: offences, which are conſiderably diſtinguiſh- 
ed in their puniſhment, but not otherwiſe, I ſhall there- 
fore firſt conſider the nature of ſimple larciny in general; 
and then ſhall obſerve the different degrees of puniſhment, 
inflicted on its two ſeveral branches, = 

SIMPLE 
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siurI k larciny then is © the felonious taking, and car- 
trying away, of the perſonal goods of another.” This 
offence certainly commenced then, whenever it was, that 
the bounds of property, or laws of meum and tuum, were 
eſtabliſhed. How far ſuch an offence can exiſt in the ſtate of 
nature, where all things are held to be common, is a queſ- 
tion that may be ſolved with very little difficulty. The diſ- 
turbance of any individual, in the occupation of what he 


has ſeiſed to his preſent uſe, ſeems to be the only offence of 


this kind incident to ſuch a ſtate. But, unqueſtionably, in 
ſocial communities, when property is eſtabliſhed, the ne- 
ceſſity whereof we have formerly ſeen (a), any violation of 


that property is ſubject to be puniſhed by the laws of ſocie- 
ty: though how far that puniſhment ſhould extend, is mat- 


ter of confiderable doubt. At preſent we will examine 
the nature of theft, or Ry as laid down 1 in | the 1 


ing definition: Wo 0 


„1 Ir 5 by: a e "This ne . of the 


ner to be wanting. Therefore no delivery of the goods 


from the owner to the offender, upon truſt, can ground a 


larciny. As if A lends Ba horſe, and he rides WN With 


him; or, if T ſend; goods by à carrier, and he carries them 
away; theſe are no larcinies (b). But if the carrier opens 
a bale or pack of goods, or pierces a veſſel of wine, and. 


takes away part thereof, or if he carries it to: the place ap- 
pointed, and afterwards: takes away the whole, theſe are 
larcinies (c) : for here the ani far andi is manifeſt; ſince 
in the firſt caſe he had otherwiſe no inducement to open the 


goods, and in the ſecond the truſt was determined, the de- 
livery having taken its effect. But bare non-delivery ſhall: 


not of + courſe be intended to ariſe from a felonious deſign ; 
ſince that may happen from a variety of other accidents. 
Neither by the common law was it larciny in any ſervant to 
run away with the goods committed to him to keep, but 
only a breach of civil truſt⸗ But 95 _—_ 35 _ VI. 


41 . i igt ("27 ET "M5 $3 45 +5 Bs + | n. 
lte + 50 1 1 aha 1915 T2 3713 34131 4, Fo | 59 En 
(a) See Vol. II. pag. 8, Se | 0 Hal, P: G., e, -: 
(e) 3 Inſt. 107. | 
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c. 1. the ſervants of perſons deceaſed, accuſed of embez- 1 
zling their maſter's goods, may by writ out of chancery - 
(iſſued by the advice of the chief juſtices and chief baron, 4 
or any two of them) and proclamation made thereupon, be 
ſummoned to appear perſonally in the court of king's bench, 


to anſwer their maſter's executors in any civil fuit for Rich 
goods ; and ſhall, on default of appearance, be attainted in 


_ felony. And by ſtatute 21 Hen. VIII. c. 7. if any ſervant 
embezzles his maſtet's goods to the value of forty ſhillings, 
it is made felony ; except in apprentices, and ſervants under 
eighteen years old. But if he had not the poſſeſſion, but 
only the care and overſight of the goods, as the butler.of 
plate, the ſhepherd of ſheep, and the like,” the embezzling 
of them is felony at common law (d). | So if a gueſt robs 
his inn or tavern of a piece of plate, it is larciny ; for he 
hath not the poſſeſſion delivered to him, but merely the 
uſe (e): and ſo it is declared to be by ſtatute 3 & 4 W. & 
M. c. 9. if a lodger runs away with the goods from his 
ready furniſhed lodgings. Under ſome circumſtances:alſo 
a man may be guilty of felony in taking his own goods: as 
if he ſteals them from a pawnbroker, or any one to hom 
he hath delivered and entruſted them, with intent to charge 
ſuch ballee with the value; or if he robs his own meſſen- 
ger on the road, with intent to charge the hundred with 
the loſs according to the ſtatute of Wincheſter (7. 


2. THERE" muſt not only be-a taking, but a carrying 
away : ' cepit et aſtortavit was the old law-latin. A bare 
removal from the place in whieh he found the goods, 
though the thief does not quite make off with them, is a 
ſufficient aſportation, or carrying away. As if a man be 
leading another's horſe out of a cloſe, and be apprehended 
in the fact ; or if a gueſt, ſtealing goods out of an inn, has 

removed them from his chamber down ſtairs; theſe have 
been adjudged ſufficient carryings away, to conſtitute a lar- 

einy (g). Or if a thief, intending to ſteal plate, takes it 

3 2 Ro 2d IETF $5) 7-8 Oi 


(a) I Hl. P. . 306. (e) 1 Hawk. P. C. 99s 
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out of a cheſt in which it was, and lays it down upon the 
floor, but 'is ſurprized before he can make his WY wil 
it: this is miar. (h). 


RY Tas taking, and carrying away, ** „be feloni- 
aus; z that is, done animo furandi : or, as the civil law ex- 
preſſes it, lucri cauſa (1). This requiſite, beſides excuſing 
thoſe who labour under incapacities of mind or will, (of 
whom we ſpoke ſufficiently at the entrance of this book (k)) 
indeminifies alſo mere treſpaſſers, and other petty offenders. 
As if a ſervant takes his maſter's horſe, without his know- 


ledge, and brings him home again: if a neighbour takes 


another's plough, that is left in the field, and uſes it upon 


his own land, and then returns it: if, under colour of arrear 
of rent, where none is due, I diſtrein another's cattle, or 
ſeiſe them: all theſe are miſdemeſnors and treſpaſſes, but 


no felonies (1). The ordinary diſcovery of a felonious intent. 


is where the party doth it clandeſtinely ; or, being charged 

with the fact, denies it. But this is by no means the only 

criterion of eriminality: for in caſes that may amount to 
larciny the variety of circumſtances is ſo great, and the 

complications thereof ſo mingled, that it is impoſſible to re- 
count all thoſe, which may evidence a felonious intent, or 
animum furandi: wherefore they muſt be left to the due 
and attentiye conſideration of the court and jury. 


4. Tuts felonious taking and carrying away muſt be of 
the perſonal:gbods of another: for if they are things real, or 
favour of the realty, larciny at the common law cannot be 


committed of them. Lands, tenements, and hereditaments 


(either corporal or incorporeal) cannot in their nature be 
taken and carried away. And of things likewiſe that ad- 
here to the freehold, as corn, graſs, trees, and the like, or 

lead upon a houſe, no larciny could be committed by che 
rules of the common law; but the ſeverance of them was, 
and in many things is ſtill, merely a treſpaſs; which de- 
pended on a ſubtilty in the * notions of our anceſtors, 


Theſe 


(b)x Hawk. P. C. 93. | G) Loſt, 4. r. 1 
(k) See * (!) x Hal. P. C. 50g. 
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is what aiat es and therefore, 


while they continued fo, could not by any poſſibility be the 
ſubject of theft, being abſolutely ſixed and immoveable (m). 
And if they were ſevered by violence, ſo as to be changed 
into moveables; and at the ſame time, by one and the ſame 
continued act, carried off by the perſon who ſevered them; 
they could never be faid to be taken from the proprietor, in 
this their newly acquired ſtate of mobility (which is eſſen- 
tial to the nature of larciny) being never, as ſuch, in the 
actual or conſtructive poſſeſſion of any one, but of him who 
committed the treſpaſs. He could not in ſtrictneſs be faid 
to have taken what at that time were the perſonal goods of 
another, ſince the very act of taking was what turned them 
into perſonal goods. But if the thief ſevers them at one 
time, whereby the treſpaſs is completed, and they are con- 

verted into perſonal chattles, in the conſtructive poſſeſſion 
of him on whoſe ſoil they are left or laid; and comes again 
at another time, when they are ſo turiied into perſonalty, 
and takes them away; it is larciny : and ſo it is, if the ow- 
ner, or any one elſe, has ſevered-them (n). And now, by 
the ſtatute 4 Geo. II. c. 32. to ſteal, or ſever with intent 
to ſteal, any lead or iron fixed to a houſe, or in any court or 
garden thereunto belonging, i is made felony, liable to tranſ- 
portation for ſeven years: and to ſteal, damage, or deſtroy 
underwood or hedges, and the like, to rob orchards or gar- 
dens of fruit growing therein, to ſteal or otherwiſe deſtroy 
any turnips or the roots of madder when growing, are (o) 
puniſhable criminally, by whipping, ſmall fines, impriſon- 
ment, and ſatis faction to the party wronged, according to 
the nature of the offence. Moreover, the ſtealing by night 

of any trees, or of any roots, ſhrubs, or plants to the value 
of 55. is by ſtatute 6 Geo. III. c. 36. made felony in the 
principals, aiders, and abettors, and in the purchaſers there- 
of knowing the ſame to be ſtolen: and by ſtatute 6 Geo. 
III. c. 48. the ſtealing of any timber trees therein ſpecified (p), 
and 


(m) See Vol. I. pag; 16. 
(n) 3 Inſt. 109. 1 Hal. P. C. 5 10. 
(o) Stat. 43 Eliz. e. 7. ag Car. II. c. 2. 23 Geo. II. c. 26. 
31 Geo. II. c. 38. 6 Geo. III. c. 48. 9 Geo. III. c. 41. 
| (p) Oak, beech, cheſnut, walnut, aſti, elm, cedar, fir, aſp, 
lime, ſycamore, and birch, 


. eie deer IV. 
and of any root, ſhrub, or plant, by day or digt is liable to 
pecuniary penalties for the two firſt offences, and for the 
. third is conſtituted a felony liable to tranſportation for ſeven 
years. Stealing ore out of mines is alſo no larciny, upon 
the ſame principle of adherence to the freehold; with an 
exception only to mines of black lead, the ſtealing of ore 
out of which is felony without benefit of clergy by ſtatute 
25 Geo. II. c. 10. Upon nearly the ſame principle the 
ſtealing of writings relating to a real eſtate is no felony, but a 
treſpaſs (q) becauſe they concern the land, or (according 
to our technical language) ſavour of the realty, and are 
conſidered as part of it by the law; ſo that they deſcend to 
the heir together with the land which they concern (r). 


Boss, bills, 65 notes, which eoncern mere choſes in 
action, were alſo at the common law held not to be ſuch. 
goods whereof larciny might be committed; being of no 
intrinfic value (), and not importing any property in the 
poſſeſſion of the perſon from whom they are taken. But by 
the ſtatute 2 Geo. II, c. 2 5. they are now. put upon the ſame 
footing with reſpect to larcinies, as the money they were 
meant to ſecure, And, by ſtatute 7 Geo. III. c. 530. if any 
officer or ſervant of the poſt- office ſhall ſecrete, embezzle, 
or deſtroy any letter or pacquet, containing any bank note 
or other valuable paper particularly ſpecified in the act, or 
| ſhall ſteal the ſame out of any letter or pacquet, he ſhall be 
guilty of felony without, benefit of clergy. Or, if he ſhall 
_ deſtroy any letter or pacquet with which he has received 
money for the poſtage, or ſhall advance the rate of poſtage 
on any letter or pacquet ſent by the poſt, and ſhall ſecrete 
the money received by ſuch adyancement, he ſhall be guilty 
of ſingle felony. Larciny alſo could not at common law 
be committed of treafure-troye, or wreck, till ſeiſed by the 
king or him who hath the franchiſe ; for till ſuch ſeiſure no 
one hath a determinate property therein, But by ſtatute 
26 Geo. II. c. 19. plundering, or ſtealing from any ſhip in 


diſtreſs (whether wreck or no . is felony without 
| | benefit 


» 
* r * 
* 


(q) 1 Hal. P. C. 6 10. Stra. 1137. 
( See W. IL pag. 438. | (1) 8 Rep. 33+ 
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benefit of clergy : in like manner as, by the civil law (s), 
this inhumanity is mm in n . es as * mo: 


eee theft. 


LARCINY alſo ant bn 08 of auch e in 
which there is no property either abſolute or qualified ; as 
of beaſts that are ferae naturae, and unreclaimed, fuch as 
deer, hares, and conies, in a foreſt, chaſe, or warren j fiſh 
in an open river or pond ; or wild fowls at their natural li- | 
berty (t). But if they are reclaimed: or confined, and may 13 
ſerve for food, it is otherwiſe, even at common law : for of ; 
deer ſo incloſed in a park that they may be taken at plea- 4 
ſure, fiſh in a trunk, and pheaſants or partridges in a mew, - : 

| larciny may be committed (u). And now, by ſtatute 9 Geo. 

I, c. 22. to kill or ſteal any deer in a foreſt, or other place, 
encloſed; to rob a warren ; or to ſteal fiſh from a river or 
pond, being i in this laſt caſe armed and diſguiſed ; theſe are | 
felonies without benefit of clergy. And by ftatute 13 Car. 
II. c. 10. to ſteal deer in any foreſt, though unincloſed, is a 
forfeiture of 20/. for the firſt offence, and by ſtatute 10 Geo. 
II. c. 32. ſeven years tranſportation for the ſecond offence: 
which puniſhment is alſo inflited for the firſt offence upon | 
ſuch as come to hunt there, armed with offenſive weapons. 
Alſo by ſtatute 5 Geo. III? c. 14. the penalty of tranſpor- 
tation for ſeven years is inflified on perſons ſtealing or taking 
fiſh in any water within a park, paddock, garden, or or- 
chard, or yard; and on the receivers, aiders, and abettors : 4 
and the like puniſhment, or whipping, fine, or impriſon- I 


ment, is provided for the taking or killing of conies (w) in 
open warrens. And a forfeiture of five pounds to the own- 
er of the fiſhery is made payable by perſons taking or de- 
ſtroying (or attempring ſo to do) any fiſh in any Tiver or 
other water within any incloſed ground being private pro- 4 
perty. Stealing hawks, in diſobedience to the rules pr - 
ſcribed by the ſtatute 37 Edw. III. c. 19. is alſo felony (x). 1 
It is alſo ſaid (y), that, if ſwans be POOL marked, it is 4 

felony 


(s) Cd. 6. 2. 18. (t) 1 Hal. P. C. 511. Foſt. 366. 
(u) 1 Hawk, P. C. 94. 1 Hal. P. C. 611. 

(w) See ſtat. 22 & 23 Car. II. c. 25. 

Oy 3 Inſt. 98. * Dalt. Juſt, c. 156. 
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felony to ſteal them though at large in a public river; and 
that it is likewiſe felony to ſteal them, though unmarked, 
if in any private river or pond : otherwiſe it is only a treſ- 
paſs. But, of all valuable domeſtic animals, as horſes, and 
of all animals domitiae.naturae, which ſerve for food, as 


ſwine, ſheep, poultry, and the like, larciny may be com- 


mitted; and alſo of the fleſh of ſuch as are ferac naturar, 


when killed (2). As to thoſe animals, which do not ſerve 


for. food, and which therefore the law holds to have no in- 
trinſic value, as dogs of all forts, and other creatures kept 
for whim and pleaſure, though a man may have a baſe pro- 
perty therein, and maintain a civil action for the loſs of 
them (a), yet they are not of ſuch eſtimation, as that the 
crime of ſtealing them amounts to larciny (b). 


_ NoTwITHSTANDING however that no larciny can be 
committed, unleſs there be ſome property in the thing 
ſs, and an owner ; yet, if the owner be unknown, pro- 
vided there be a property, it is larciny to ſteal it; and an 
indictment will lie, for the goods of a perſon unknown (c). 
In like manner as, among the Romans, the lex Haſlilia de 


furtis provided, that a proſecution for theft might be car 


ried on without the inter vention of the owner (d). This 
is the caſe of ſtealing a ſhroud out of a grave; which is 
the property of thoſe, whoever they were, that buried the 


deceaſed ; but faking the corpſe itſelf, which has no own- 
er, (though a matter of great indecency) is no felony, un- 
leſs ſome of the grave-cloths be ſtolen with it (e). Very 
different from the law of the Franks, which ſeems to have 


reſpected both as equal offences; when it directed that a 


| perſon, who had dug a corpſe out of the ground in order 
to ſtrip it, ſhould be baniſhed from ſociety, and no one ſuf- 
fered to relieve his wants, till the relations of the deceaſcd 


conſented to his readmiſſion (). 


 Havixs thus conſidered the general nature of ſimple lar- 
ciny, I come next to treat of i its funiſhment, Theft, by the 


Jewiſh 
(2) 1 Hal, P. C. 577 " © See Vol. Il. 2 p 
(b) 1 Hal. P. C. £12, 431 F er 
d) Gravin. I. 3.4. 106, 1 Sce Vol. II. pag. 429. 


(f) Monteſq. Sp, L. b. 30. ch. 1 
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Jewiſh law, was only puniſhed with a-pecuniary fine, and 
ſatisfa&tion to the party injured (g). And in the civil law, till 
ſome very late conſtitutions, we never find the puniſhment 
capital. The laws of Draco at Athens puniſhed it with 


death: but his laws were ſaid to be written in blood; and 


Solon afterwards changed the penalty to a pecuniary mult. 
And ſo the Attic laws in general continued (h) j except that 
once, in a time of dearth, it was made capital to break into 
a garden, and ſteal figs : but this law, and the informers 
againſt the offence, grew ſo odious, that from them all ma- 
licious informers were ſtiled ſycophants z a name, which we 
have much perverted from its original meaning. From 
theſe examples, as well as the reaſon of the thing, many 
learned and ſcrupulous men have queſtioned the propriety, 
if not lawfulneſs, of infliting capital puniſhment for ſimple 
theft (i) · And certainly the natural puniſhment for injuries 
to property ſeems to be the loſs of the offender's own pro- 
perty: which ought to be-univerſally the caſe, were all 


men's fortunes equal, But as thoſe, who have no-property 


themſelves, are generally the moſt ready to attack the pro- 
perty of others, it has been found neceſſary inſtead of a pen 
cuniary to ſubſtitute a. corporal puniſhment : yet how far 
this corporal puniſhment ought to extend, is what has o- 
caſioned the doubt. Sir Thomas More (j), and the marquis 
Beccaria (x), at the diſtance of more than two centuries, 
have very ſenſibly - propoſed that kind of corporal puniſh» 
ment, which approaches the neareſt to a pecuniary ſatisfac- 
tion; viz, a temporary impriſonment, with an obligation to 
labour, firſt for the party robbed, and afterwards for the 
public, in works of the moſt laviſh kind: in order to oblige 


the 


% Exod, c. xxii,, (5) Petit. LL. Adi, |. 7. tit, 3. 
(i) Eft enim ad vindicanda ' furta nimis atrox, net tamen ad re- 


fratnanda ſufficient . quippe neque furtum ſimplex tam ingen facinus 
eſt, ut al debrat FH 4 3 2115 2 e tanta, ut ab la- 
1rocimiis cobi beat cos, gui nullam aliam artem quaerendi vidlus babents 
{Mori Urepia, edit; Glaſg: 1950, pet. 21 J—=Deinigue, cum lia 
Meſaica, quanquam inclemens et aſpera, tamin preunia flrtum, 
baud norte, mulflawit ; ne putemus Deum, n n lege clementias 
gua pater imprr at filiis, majorem induljis nobis invi cem ſaeviegdi 
licentiam, Hat ſunt tur now licere putrm ; quam vero fit abſurdum, 
atque etiam pern'ticfſum reipublicas, furen 7 lemicidam 6X arqus 
funiri, nemo oft (opiner qui neſciat. { bid. 39. 

(3) O. pag. ar, | (k) ch. 22. 


* 
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the offender to repair, by his induſtry and diligence, the 


depredations he has committed upon private property and 


public order. But, notwithſtanding all the remonſtrances 
of ſpeculative politicians and moraliſts, the puniſhment of 
theft ſtill continues, throughout the greateſt part of Europe, 


to be capital: and Puffendorf (1), together with fir Mat- 
 thew Hale (m), are of opinion that this muſt always be re- 


ferred to the prudence + of the legiſlature ; who are to judge, 
ſay they, when crimes are become ſo enormous as to re- 
quire ſuch ſanguinary reſtriftions (n). Vet both theſe wri- 
ters agree, that ſuch puniſhment - ſhould be cautiouſly 1 in- 
titted, my never without the utmoſt neceſſity. * 


| Ou antient © Saxon laws nominally puniſhed theft with 
death, if above the value of twelve-pence : but the crimi- 
nal was permitted to redeem his life by a pecuniary ran- 
ſom ; as, among their anceſtors the Germans, by a ſtated 
number of cattle (o). But in the ninth year of Henry the 
firſt, this power of redemption was taken away, and all per- 
ſons guilty of larciny above the value of twelve· pence were 
directed to be hanged; which law continues in force to this 
day (p). For though the inferior ſpecies of theft, or petit 
larciny, is only puniſhed by whipping at common law (q), 
or by ſtatute 4 Geo. I. c. 11. may perhaps be extended to 
tranſportation for ſeven years, yet the puniſhment of grand 
larciny, or the ſtealing above the value of twelve-pence, 


(which ſum was the ſtandard in the time of king Athelſtan, 


eight hundred years ago) is at common law regularly death. 
Which, conſidering the great intermediate alteration in the 
price or denomination of money, is undoubtedly a very 

rigorous conſtitution ; and made fir Henry Spelman (above 
a century ſince, when money was at twice its preſent rate) 
complain, that while every thing elſe was riſen in its nominal 
value, and become dearer, the life of man had continually 
grown cheaper (r). It is true, that the mercy of juries will 
often make them ſtrain a point, and bring in larciny to be 


under the value of twelve-pence, when it is really of much 
8. pee 


er (eh x Hal b. G. 13, 
(n) See pag. 9. (o) Tac. de mor. Ge e. 12. 
(p) 1 Hal. P. C. 12. 3 Inſt, 83. bg 
en, (i) Oi. 350. 
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ater value: but this is a kind of pious perjury, and daes 
not at all excuſe our common law in this reſpe& from the 
imputation of / ſeverity, but rather ſtrongly. confeſles the 
charge. It is likewiſe true, that, by the merciful exten 8 

ſions of the benefit of clergy by our modern ſtatute law, a 
perſon who commits a ſimple larciny to the value of thir- | 
teen, pence or thirteen hundred pounds, though guilty of a 
capital offence, ſhall be excuſed the pains of death : but 
this is only for the firſt offence. And in many caſes of 
5 ſimple larciny the benefit of clergy is taken away by ſta- 

WE tute; as from horſeſtealing (s); taking woollen cloth from 
or dhe tenters (t), or linen from the place of manufac- 
ure (v); F ſtealing . ſheep or other cattle ſpecified in the > 
ads (u); thefts on navigable rivers above the value of forty | | 

== ſhillings (w); plundering veſſels in diſtreſs, or that have 
= ſuffered ſhipwreck (x); ſtealing letters ſent by the poſt (y); 7 
3 and alſo ſtealing deer, hares, and conies under the peculiar 
circumſtances mentioned in the Waltham black act (2). 
Which additional ſeverity is owing to the great malice and 
miſchief of the theft in ſome of theſe inſtances; and, in 
others, to the difficulties men would otherwiſe lie under to 
preſerve thoſe goods, which are ſo eaſily carried off. Upon 
which laſt principle the Roman law puniſhed more ſeverely. 
than other thieves the abigei, or ftealers of cattle (a); and 
the bulnearii, or ſuch as ſtole the cloaths of perſons who 
were waſhing in the public baths (b) : both which conſti- 
tutions ſeem to be borrowed from the laws of Athens (c). 
And fo too the antient Goths puniſhed: with unrelenting ſe- 
verity theft of cattle, or of corn that was reaped and left 

in the field: ſuch kind of property (which no human in- 
duſtry can ſufficiently guard) being eſteemed under the pe- 

culiar cuſtody of Heaven (4). And thus much for the of- 


fence of ſimple oy” | 
r M XE D, : 


(J Stat. 1 Edw. VI. c. 12, 2 & 3 Edw. VI. c. 33. 31 Elia. e. 12. 


(t) Stat. 22 Car. II. c. 5. | (v) Stat. 18 Geo, II. c. 27. 1 
(u) Stat. 14 Geo. II. c. 6. 15 Geo, II. c. 34. 

(w) Stat. 24 Geo. II. c. 334. | 

(x) Stat. 12 Ann. ſt 2. c, 18. 26 Geo. II. c. 19. 

(Y) Stat. 7 Geo. III. e. 50. (32) Stat. 9 Geo. I. c. 23. 

(a) FF. 47. /. 14. (b) Ibid. t. 17. 

(c) Port, Antiqu, b. 1. c. 28. (d) Stiernh. de jure Goth, I. 3. c. 5. 
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MixED, or compound larciny is FER as has all the pro- 
perties of the former, but is accompanied with one of, or 
both, the aggravations of a taking from one's hoiſe or per- 
ſon. Firſt therefore of herein? n e nd then 5 


* 


larciny from the Pere. ? 7 I NID x 


1. LA neren e bogſe, 8 it ſeems Ie the 
| conſiderations mentioned in the preceding chapter (e)) to 
To have a higher degree of guilt than ſimple larciny, yet is not 
1 at all diſtinguiſhed from the other at common law (f) ; un- 
leſs where it is accompanied with the circumſtance of 
& breaking the houſe by night; and then we have ſeen that 
it falls under another deſcription, wiz. that of burglary. But | 
s now by ſeveral acts of parliament (the hiſtory of which is 

4 very ingeniouſly: deduced by a learned modern writer (8). 
18 who hath ſhewn them to have gradually ariſen from our im- 
provements in trade and opulence) the benefit of clergy is 
| taken from larcinies committed in a houſe in almoſt every 
inſtance. The multiplicity of which acts is apt to create 
ſome confuſion; but upon comparing them diligently we 
may collect that the benefit of . clergy is denied upon the 
following domeſtic:aggravations of larciny: viz. , Firſt, in 
all larcinies above tbe walue f tauælwe · pence, committed, . In 
a church or chapel, with or without violence, or breaking 8 
the ſame (h): 2. In a booth or tent in a market or fair, in 
the day time or in the night, by. violence or breaking the 
ſame ; the owner or ſome of his family being therein (i). ; 
3. In a dwelling-houſe by day, by breaking the ſame, ; any 
| perſon being therein (kx): 4. In a dwelhing- -houſe by day, 

| without breaking the ſame, any perſon being therein and - 
F it | put in fear (I): 5. In a dwelling-houſe by night, without 
11 | breaking the ſame, the owner or ſome of his family being 
1 
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therein, and put in fear (m). Secondly, in all larcinies 7 


the value , five ſhillings, committed, 1. By breaking any 
dwelling- 


ö le) See pag. 223. =, O I Hawk. P. 0. 58. 
14 2 (g) Barr. 375, Ec. i 
it (hh) Stat. 23 Hen. VIII. c. 1. 1 Ade. VI. c. 12. 
it | (1) Stat. $5 & 6 Edw. VI. c. 9. (k) Stat. 3 & 4 W. & M. c. 9. 

(1) Lid. . (m) Stat. 23 Hen. VIII. c. 4 
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duellinghoufe, or any Rae ſhop, or GA there _ 
unto belonging, in the day time, although no perſon be 
therein (n): 2. By privately ſtealing in any ſhop, ware 
houſe (o), coachhouſe, or ſtable, by day or by night; though 
the ſame be not broken open, and though no perſon be there- 
in (p). Laſtly, in all larcinies ro the value of forty fhil- | 


 lings from a dwellinghouſe, or its outhouſes, without brane 55 


ing in, and whether any perſon'be therein or no (9). 


2. LARCINY from the perſon i is either by wie fteal- | 
ing ; or by open and "Oe © ag whichts: 1 n | 
robbery; N rl: | vl +; 2091 $3 


Tue offence * privatel ly fealibg from a man's 's perſon, a as 
by picking his pocket or the like, without his knowledge, 
was debarred of the benefit of clergy, ſo early as by the 
ſtatute 8 Eliz; c. 14. But then it muſt be ſuch a lareiny, 
as ſtands in need of the benefit of clergy, vix. of above the 
value of twelve-pence; elſe the offender ſhall not have 
judgment of death. For the ſtatute creates no new offence; 
but only takes away the benefit of clergy, which was a 
matter of grace, and leaves the thief to the regular judg- 
ment of the antient law (r). This ſeyerity (for a moſt ſe- 
vere law it certainly is) ſeems to be owing to the eaſe with 


which ſuch offences are committed, and the difficulty of 


guarding againſt them: beſides that this is an infringement 
of property, in the manual occupation or coporal poſſeſſi - 
on of the owner, which was an; offence even in a ſtate of 
nature. And therefore the faceufari, or ee were 


1 
30 4 4 


OrEx and Aiken nnd f fm the 4tfin, or 0 the 
rapina of the civilians, is the felonious and forcible taking, 
from the perſon of another, of goods or money to any value, 
by putting him in fear (t). x, There muſt be a taking, 
otherwiſe ĩt is no robbery. A mere attempt to rob was in- 


cn | L deed 
(n) Stat. 39 Eliz. c. 15. (o) See Foſter, 78. Barr. 379. 
(p) Stat. 10 & 11 W. III. c. 23. (q) Stat. 12 Anni c. 7. 


(r) 1 Hawk. P. C. 98. 
(s) Ef. 47. 11. 7. Pott. Aatiqn. |. 1. c. 26. 
(t) 1 Hawk. P. C. 95. 
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| ſeven Fears. | If the thief, having once taken a purſe, re- 


ing be ſtrictly from the perſon of another, or in his preſence 


* * N ; 4 
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deed held to be Gion, ſo late as Henry the fourth's time (u): 
but afterwards it was taken to be only a miſdemeſnor, and 
puniſhable with fine and impriſonment : till the ſtatute 7 7 
Geo, II. c. 22. which, makes, it a felony tranſportable for 


turns it, ſtill it is a robbery ; and ſo it is whether the tak - 


only; 3 as where a robber by menaces and violence puts a 
man in fear, and drives away his ſheep or his cattle before 
his face (w). 2. It 1s immaterial of what value the thing 
taken is: a/penny as well as à pound, thus forcibly extort- 
ed, makes a robbery (x). 3. Laſtly, the taking muſt be by 
force, or a previous putting in fear; which makes the vio- 
lation of the perſon more atrocious than pri ately ſealing. 
For, according to the maxim of the civil law (y), & gui vi 
6c rapuit, fur imprebior efſe vigdetur,” This previous put- 
ting in fear is the criteri 10n that diſtinguiſhes robbery from 
other larcinies. For if one privately ſteals ſixpence from 
the perſon of another, and afterwards keeps it by putting 
him in fear, this is no robbery, for the feat is ſubſequent (2): 

neither is it capital, as pr wately ſtealing, being under the 
value of twelvepence. Vet this putting in fear does not 
imply, that any great degree of tertor or affright in the 
party robbed is neceffary to conſtitute a robbery : it is ſuf- 
ficient that fo much force, 'or threatening by word or gel- 
ture, be uſed, as might create an apprehenſion of danger, 
or oblige a man to part with his Property without or Againſt 
his conſent (4). Thus, if a man be knocked down without 
previous warning, and ſtt ipped of his property while ſenſe- 
lefs, though ſtrictly he cannot be ſaid to be fut it ear, et 
this is undoubtedly a robbery. 'Or, if a perſon with a ſword 
drawn begs an alms, and I give it him through miſtruſt and 
apprehenſion of violence, this is a felonious robbery (b). So 
if, under a pretence of ſale, a man for cibly extorts money 
from another, neither ſhall this ſubterfuge avail him. But 
it Is doubted (c), whether the forcing a a. higler, or other chap- 
| Man, 


. 


(u) 1 Hal. P. C. 532. (w) Hal. P. C. 833 
(5) 1 Hawk. P. C. g7. - (3) F. 46 1. 1. $ 12. 


z) © Hal. P. C. £34. (a) Folt. 128. 
* Hack. P. E. 96. (e) Ibid. 97. 
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man, to ſell his wares, and giving bim the full "_ 5 | 
them, amounts to ſo heinous a crime as robbery. . a- % 
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THis 3 of lareiny is dia of the benefit of 
clergy by ſtatute 23 Hen. VIII. c. 1. and other ſubſequent 
ſtatutes; not indeed in general, but only when committed 
in or near the king's highway. A robbery therefore in a 
| diſtant field, or footpath, was not puniſhed with death (d); 
but was open to the benefit of clergy till the ſtatute 3 & 
4 W. & M. c. 9. which takes N Wome —_— e . 
whereſoever committed. 


7 


| II. Malicious miſchief, or damage, i is 3 68 
of injury to private property, which the law conſiders as a 
public crime. This is ſuch as is done, not animo furandi, 
or with an intent of gaining by another's loſs; which is 
ſome, though a weak, excuſe: but either out of a ſpirit 
of wanton cruelty, or black and diabolical revenge. In 
which it bears a near relation to the crime of arſon; for 
as that affects the habitation, ſo this does the other proper - 
ty, of individuals. And therefore any damage ariſing from 
this miſchievous diſpoſition, though only a treſpaſs, at com- 
mon law, is now by a multitude of ftatutes made penal in - 
the higheſt degree. Of theſe I ſhall extract the contents in 
order of time, | | 


: X | Helter 
AND, firſt, by ſtatute 22 Hen. VIII. c. x1. perverſely and 
- | malicioully to cut down or deſtroy the powdike, in the fens 
| of Nortolk : and Ely, is felony. By ſtatute 43 Eliz. c. 13. 
(for preventing rapine on the northern borders) to burn any 
barn or ſtack of corn or grain; or to prey, or make ſpoil, 
of the perſons or goods of the ſubject upon deadly feud, in 
WE the four northern counties of Northumberland, Weſtmor- 
hand, Cumberland, and Durham; or to give or take any 
money or contribution, there called blackmail, to ſecure 
ſuch goods from rapine; is felony without benefit of cler- 
8y- By ſtatute 22 & 23 Car. II. c. 7, to burn any ricks 
or ſtacks of corn, hay, or grain, barns, houſes, buitdings 
+1 1:3 or 


(a) 1 Hal. P. C. 538. 
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or kilns ; or maliciouſly, unlawfully, and willingly to kill 
any horſes, ſheep, or other cattle, in the night-time, is fe- 
lony; but the offender may make his election to be tranſ- 
ported for ſeven: years: and to maim or hurt ſuch cattle is 
a treſpaſs, for which treble damages ſhall be recovered. By 
ſtatute 1 Ann. ſt. 2. c. 9. captains and mariners belonging 
to ſhips, and deſtroying the ſama, to the prejudice of the 
owners, (and by 4 Geo. I. c. 12. tothe prejudice of , inſurers 
alſo) are guilty of felony without benefit of clergy. And by 
ſtatute 12 Ann. c. 18. making any hole ina ſhip in diſtreſs, 
or ſtealing her pumps, or wilfully doing any thing tending 
to the immediate loſs of ſuch ſhip, is felony without benefit 
of clergy.” By ſtatute 1 Geo. I. c. 48. maliciouſly to ſet on 
fire any under wood, wood, or coppice, is made ſingle felo- 
ny. By ſtatute 6 Geo. I. c. 23. the wilful and malicious 
tearing, cutting, ſpoiling, burning, or defacing of the gar- 
ments or cloaths of any perſon paſſing in the ſtreets or high- 
ways, is felony. This was occaſioned by the inſolence of 
certain weavers and others; who, upon the introduction of 
ſome Indian faſhions reejudital to their own manufactures, 
made it their practice to caſt aqua fortis in the ſtreets upon 
ſuch as wore them. By ſtatute 9 Geo. I. c. 22. commonly 
called the Waltham black act, occaſioned by the devaſtati- 
ons committed near Waltham in Hampſhire, by perſons in 
diſguiſe or with their faces blacked ; (who ſeem to have re- 
ſembled the Roberdſmen, or Collins of Robert Hood, that 
in the reign of Richard the firſt committed great outrages 
on the borders of England and Scotland (e) ;) by this black 
act, ſay, which has in part been mentioned under the ſe- 
veral heads of riots, mayhem, and larciny, it is farther en- 
acted, that unlawfully, riotouſly, tumultuouſly, and forcibly 
to demoliſh or pull down, or to begin to demoliſh or pull 
don, any church, chapel, or meetinghouſe ; or any dwel- 
linghouſe, barn, ſtable, or outhouſe; or unlawfully and ma- 
licioully to-ſet fire to any houſe, Dara or outhouſe, (Which 
m both caſes is extended by ftatute 9 Geo. III. c. 29. to all 
kinds of mills) or to any hovel, cock, mow, or ſtack of corn, 
ſtraw, hay, or wood; or to break down the head of any 
fſhpond, whereby the fiſh ſhall be loſt; or to kill, maim, 


or 


(e) 3 Inft, 197. 


„ 


or wound any cattle; or to cut down or deſtroy, any trees 
planted in an avenue, or growing in a garden, orchard, or 
plantation, for ornament, ſhelter, or profit; all theſe. mali- 
cious acts are felonies, without benefit of clergy :- and the 
hundred ſhall be chargeable for the damages, unleſs the of- 
fender be convicted. In like manner by the Roman law to 
cut down trees, and eſpecially vines, was puniſhed in the 
ſame degree as robbery (f). By ſtatutes 6 Geo. II. c. 37. 
and 10 Geo. II. c. 32. it is alſo made felony without the 
benefit of clergy, maliciouſly to cut down any river or ſea 
bank, whereby lands may be overflowed ; or to cut any 
hop-binds growing in a plantation of hops, or wilfully and 
maliciouſly to ſet fire to any mine or delph of coal. By ſta- 
tute 28 Geo. II. c. 19. to ſet fire to any goſs, furze, or 
fern, growing in any foreſt or chaſe, is ſubject to a fine of 
five pounds. By ſtatute 6 Geo. III. c. 36 & 48. wilfully 


to ſpoil or deſtroy any timber or other trees, roots, ſhrubs, 


or plants, is for the two firſt offences liable to pecuniary 
penalties; and for the third, if in the day time, and even for 
the firſt if at night, the offender ſhall be guilty of felony, 


and liable to tranſportation for ſeven years. And by ſtatute 


9 Geo. III. c. 29. wilfully and maliciouſſy to burn or de- 
ſtroy any engine or other machines, therein ſpecified, be- 
longing to any mine; or any fences for mcloſures purſuant” 
to any act of parliament, is made ſingle felony, and pu- 
niſhable with tranſportation for ſeven years, in the offen - 
der, his adviſers, and procurers. And theſe are the puniſh- 
ments of malicious miſchief, ; 


III. FORGERY, or the crimęn falli, is an offence, which 
was puniſhed by the civil law with deportation or baniſh- 
ment, and ſometimes with death (g). It may with us be 
defined (at common law) to be, * the fraudulent making or 
* alteration of a writing to the prejudice of another man's 
te right:“ for which the offender may ſuffer fine, impriſon- 
ment, and pillory. And alſo, by a variety of ſtatutes, a more 
ſevere puniſhment is inflited on the offender in many Par « 
ticular caſes, which are ſo multiplied of late as almoſt to 
become general, I ſhall mention the principal inſtances. 


| L 3 pat By 
(f) F. 47. 7. 2. (8) ITA. 4: 18. 7. 
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| Book IV. | 
By ſtatute 5 Eliz. c. 14. to forge or make, or knowing- 
ly to publiſh or give in evidence, any forged deed, court 
roll, or will, with intent to affect the right of real proper- 
ty, either freehold or copyhold, is puniſhed by a forfeiture 
to the party grieved of double cofis and damages; by ftand- 
ing in the pillory, and having both his ears cut off, and his 
noſtrils flit, and feared ; by forfeiture to the crown of the 
profits of his lands, and by perpetual impriſonment. For 
any forgery relating to a term of years, or annuity, bond, 
obligation, acquittance, releaſe, or diſcharge of any debt 
or demand of any perſonal chattels, the fame forfeiture is 
given to tlie party grieved ; and on the offender is inflict- 


ed the pillory, loſs of one of his ears, and half a year's 


impriſonment: the ſecond offence in both caſes being fe- 
tony without benefiz of clergy. 


BESsIDEs this general act, a multitude of others, ſince 
the revolution, (when paper credit was firſt eſtabliſhed) have 
inflicted capital puniſhment on the forging or altering of 
bank bills or notes, or other ſecurities (h); of bills of cre- 
dit iſſued from the exchequer (i); of ſouth ſea bonds, 
Sc. (k); of lottery orders (I); of army or navy deben- 
tures (m); of Eaft India bonds (n); of writings under ſeal 
of the London, or royal exchange, aſſurance (o); of a let- 
ter of attorney or other power to receive or transfer ſtock 
or annuities, and on the perſonating a proprietor thereof, 
to receive or transfer ſuch annuities, ſtock, or dividends (p): 
alſo on the uttering or publiſhing, as true, any counterfeit- 
ed ſeaman's will or powers (q): to which may be added, 
though not ſtrictly reduciblg to this head, the counterfeit- 


ing of mediterranean paſſes, under the hands of the lords 


of the admiralty, to protect one from the piratical ſtates 
of Barbary (r); the forging or imitating any ſtamps to de- 


fraud 


(h) Stat. 7 & 8 W. III. c. 31. 8 & 9 W. III. c. 20. 11 Geo. 


Ie. 9. 12 Geo. I. c. 32. 15 Geo. II. c. 13. 
(i) See the ſeveral acts ſor iſſuing them. 
(k) Stat. 9 Aon. c. 21. 6 Geo. I. c. 4. & 11. 12 Geo. I. c. 32. 
() See the ſeveral acts for the lotteries. 
(m) Stat. 5 Geo. I. c. 14. 9 Geo. I. c. 5. 
(n) Stat. 12 Geo. I. c. 32. (o) Stat. 6 Geo. I. c. 18. 
(p) Stat. 8 Geo. I. c. 22. 9 Geo. I. c. 12. 1 8 
(q) Stat. 9 Geo. III. c. 30. (r) Stat. 4 Geo. II. c. 18. 
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fraud the ſtamp office (s); and the foighng any marriage. 
regiſter or licence (t): all which are by diſtinct acts of par- 


liament made felonies without benefit of clergy. And by 


ſtatute 31 Geo. II. c. 32. forging or counterfeiting any ſtamp 
or mark to denote the ſtandard of gold and filverplate, and 


| certain other offences of the like tendency, are made felo- 


ny, but not without benefit of clergy. 


* 


THERE are alſo two other general laws, with regard to 
forgery ; the one 2 Geo. II. c. 35. whereby the firſt offence 
in forging or publiſhmg any forged deed, will, writing obli- 
gatory, bill of exchange, promiſſory note, indorſement or 
aſſignment thereof, or any acquittance or receipt for money 


j or goods, with intention to defraud any perſon, is made fe- 
£4 lony without benefic of clergy. And by ſtatute 7 Geo. II. 


c. 22. it is equally penal to forge or utter a counterfeit ac- 
ceptance of a bill of exchange, or the number of any ac- 
countable receipt for any note, bill, or any other ſecurity 
for 1 money; or any warrant or order for the payment of 
money, or delivery of goods. So that, I believe, through 
the number of theſe cencral and ſpecial proviſions, there is 
now hardly a caſe poſible to be conceived, wherein forge- 
ry, that tends; to defraud, whether in the name of a real 
or fictitious perſon (u), is not made a capital crime, A N 


Turss are the principal infringements of the rights of 
property; which were the laſt ſpecies of offences againſt 
individuals or private ſubjects, which the method of our 
diſtribution has led us to conſider. We have before exa- 


mined the nature of all offences againſt the public, or 
commonwealth: againſt the king or ſupreme magiſtrate, 
the father and e T7 of that community; ; againſt the 


univerſal law of all civilized nations; together with ſome 


of the more atrocious offences, of publicly pernicious con- 
ſequence, againſt God and his holy religion. And theſe 


{ſeveral heads comprehend the whole circle of crimes and 
miſdemeſnors, with the puniſhment annexed to each, that 
are cognizable by the laws of England, 


ES TY | CHapTER 


(s) See the ſeveral lamp acts, 0s Stat. 26 Geo. II. c. 33s 
(u) 1 volt. 116, Sc, , 
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246 err Boos IV. 
By ſtatute 5 Eliz. c. 14. to forge or make, or knowing- 


ly to publiſh or give in evidence, any forged deed, court 


roll, or will, with intent to affect the right of real proper- 
ty, either freehold or copyhold, is puniſhed by a forfeiture 
to the party grieved of double coſis and damages; by ſtand- 
ing in the pillory, and having both his ears cut off, and his 
noſtrils flit, and feared ; by forfeiture to the crown of the 
profits of his lands, and by perpetual impriſonment.” For 
any forgery relating to a term of years, or annuity, bond, 
obligation, acquittance, releaſe, or diſcharge of any debt 
or demand of any perſonal chattels, the ſame forfeiture is 
given to the party grieved ; and on the offender is inflict- 


ed the piltory, loſs of one of his ears, and half a year's 


impriſonment: the ſecond offence in both caſes being fe- 
ny without benefivof clergy. 


| Besrdes this general act, a multitude of others, ſince 
the revolution, (when paper credit was firſt eftabliſhed) have 


inflicted capital puniſhment on the forging or altering of 


bank bills or notes, or other ſecurities (h); of bills of cre- 
dit iſſued from the exchequer (i); of ſouth ſea bonds, 
Sc. (k); of Jottery orders (I); of army or navy deben- 
tures. (m); of Eaſt India bonds (n); of writings under ſeal 
af the London, or royal exchange, aſſurance (o); of a let- 
ter of attorney or other power to receive or transfer ſtock 
or annuities, and on the perſonating a proprietor thereof, 
{© receive or transfer ſuch annuities, ſtock, or dividends (p): 
alſo on the uttering or publiſhing, as true, any counterfeit- 
ed ſeaman's will or powers (q): to which may be added, 
though not ſtrictly reduciblg to this head, the counterfeit- 
ing of mediterranean paſſes, under the kends of the lords 


of the admiralty, to protect one from the piratical ſtates 


of Barbary (r); the forging or imitating any ſtamps to de- 
fraud 


(b) "ROY 7 & 8 W. III. e. 31. 8 & 9 W. III. c. 20. 11 Geo, 


Ie. 9. 14 Geo. I. e. 32. 15 Geo. II. c. 13. 


(i) See the ſeveral acts for iſſuing them. 


(k) Stat. 9 Aon. c. 21. 6 Geo. I. c. 4. & 11. 12 Geo. . c. 32. 


(1) See the ſeveral acts for the lotteries. 

(m) Stat. 5 Geo. I. c. 14. 9 Geo. I. c. 5 

(n) Stat. 12 Geo. I. c. 32. (o) Stat. 6 Geo. I. c. 18. 
(p) Stat. 8 Geo. I. c. MG.” 1 Geo. I. c. 12. 

(q) Stat. 9 Geo, HI. c. (r) Stat. 4 Geo. II. c. 18. 
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fraud the ſtamp office (s); and the folging any marriage. 
regiſter or licence (t) : all which are by diſtin acts of par- 


liament made felonies without benefit of clergy. And by 
ſtatute 31 Geo. II. c. 32. forging or counterfeiting any ſtamp 
or mark to denote the ſtandard of gold and filverplate, and 
| certain other offences of the like tendency, are made felo- 
| ny, but not without benefit of clergy. 


o 


_ THERE are alſo two other general hd with regard to 
W forgery ; the one 2 Geo. II. c. 35. whereby the firſt offence 
W in forging or publiſhing any forged deed, will, writing obli- 
W gatory, bill of exchange, promiſſory note, indorſement or 
aſſignment thereof, or any acquittance or receipt for money 
© or goods, with intention to defraud any perſon, is made fe- 
lony without benefit of clergy. And by ſtatute. 7 Geo. II. 
C. 22. it is equally penal to forge or utter a counterfeit.ac- 
ceptance of a bill of exchange, or the number of any ac- 
countable receipt for any note, bill, or any other ſecurity 
er money; or any warrant or order for the payment of 
money, or delivery of goods. So that, I believe, through 
the number of theſe ner and ſpecial proviſions, there is 
now hardly a caſe poſſible to be conceived, wherein forge- 
ry, that tends: to defraud, whether | in the name of a real 
or fictitious perſon (u), 1 not made a capital cuime. | 


Tuksse are the principal infringements of the tight of 
property; which were the laſt ſpecies of offences againſt 
individuals or private ſubjects, which the method of our 
diſtribution has led us to cenſider. We have before exa- 
| mined the nature of all offences againſt the public, or 
Commonwealth: againſt the king or ſupreme magiſtrate, 
the father and 62G I of that community z z againſt the 
univerſal law of all civilized | nations ; together with ſome 
ef the more atrocious offences, of publicly pernicious con- 
ſequence, againſt God and his holy religion. And theſe 
ſeveral heads comprehend the whole N of crimes and 
miſdemeſnors, with the puniſhment annexed to each, that 
are cognizable by the laws of England. 


4 


L* e CHAPTER 


0 8 ee the ſeveral ſtamp age, | (t) Stat, 26 Geo. II. c. 33. 
(u) Foſt. 116, Ec. 4 g : | Ns 
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or THE MEANS | or PREVENTING 


OFFENCES. 


i 


'E are row arrived at the fifth general branch or | 
head, under which I. propoſed to conſider the % 
Nen of this book of our commentaries; viz. the means 
of preventing the commiſſion of crimes and miſdemeſnors. | 
And really it is an honour, and almoſt a ſingular one, to our 
Engliſh laws, that they furniſh a title of this ſort : ſince : 
preventive juſtice is upon every principle, of reaſon, of hu- 
manity, and of ſound policy, prefer able in all reſpe&s to 
puniſhing Juſtice (a) ; the execution of which, though ne- 
ceſſary, and in its conſequences a ſpecies of mercy to the 
commonwealth, is always attended with many harſh and 


diſagreeable circumſtances. 


Tars preventive juſtice conſiſts in obliging thoſe perſons, 
whom there is probable ground to ſuſpe& of future miſbe- 
haviour, to ſtipulate with and to give full aſſurance to the 
public, that ſuch offence as is apprehended ſhall not hap- 
pen ; by finding pledges or ſecurities for keeping the peace, 
or for their good behaviour. This requiſition of ſureties 
has been ſeveral times mentioned before, as part of the ; ih 
penalty inflifted upon ſuch as have been guilty of certain | ? 
groſs miſdemeſnors: but there alſo it muſt be under- 
Rood rather as a caution againſt the repetition of the of- 


fence, than any immediate pain or puniſhment, And 
indeed, 


(a) Beccar, ch. 47. 


%. 


* N 
* 
* 
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indeed, if we Oo der all human puniſhmentsin a large and 
extended view, we ſhall find them all rather calculated to 


prevent future crimes, than to expiate the paſt : ſince, as 


was obſerved in a former chapter (b), all puniſhments in- 


flicted by temporal laws may be claſſed under three heads; | | 
ſuch as tend to the amendment of the offender himſelf, or 


to deprive him of any power to do future miſchief, or to de- 
ter others by his example: all of which conduce to oneand 
the ſame end, of preventing future crimes, whether that be 
effected by amendment, diſability, or example. But the 
caution, which we ſpeak of at preſent, is ſuck as is intended 
merely for prevention, without any crime actually commit- 
ted by the party, but ariſing only from a probable ſuſpicion, 


that ſome crime is intended or likely to happen; and con- 


ſequently it is not meant as any degree of puniſhment, unleſs 
perhaps for a man's imprudence in giving juſt ground of. 
apprehenſion. 


= By the Saxon conſtitution. theſe ſureties were always at 
7» hand, by means of king Alfred's wiſe inſtitution of decen- 


naries or frankpledges ; wherein, as has more than once 


; been obſerved (c), the whole neighbourhood. or tithing of 
freemen were mutually pledges for each others good beha- 


viour. But, this great and general ſecurity being now fall- 


en into diſuſe and neglected, there hath ſucceeded to it the 


method of making ſuſpected perſons find particular and 
ſpecial ſecurities for their future conduct: of which ve find 

mention in the laws of king Edward the confeſſor (d); 

6e tradat fidejuſſores de pace et legalitate tuenda. Let us 


therefore conſider, firſt, what this ſecurity is; next, who. 
may take or. demand tz and, laſtly, how. it. may be diſ- 


charged, 


1. THIS ſecurity conſiſts in being bound, with one or 
more ſureties, in a recognizance or obligation to the king, 


entered on record, and taken in ſome court or by ſome 


judicial officer; whereby tlie parties acknowledged them- 
ſel ves to be indebted to the crown ſin the ſum Tegdirtd; 


' 1 | (for 


(b) See pag. 11. (, Ste VCI. I. pag. 113. (4) cap. 18. 


rx 4 " 
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(for "FB 1ool.) with condition to be void and of none 
effect, if the party ſhall appear in court on ſuch a day, and 
in the mean time ſhall keep the peace : either generally, to- 
wards the king, and all his liege people; or particularly 
alſo, with regard to the perſon Who craves the ſecurity, 
Or, if it be for the good behaviour, then on condition that 
he ſhall demean and behave himſelf well, (or be of good be- 
haviour) either generally or ſpecially, for the time therein 
limited, as for one or more years, or for life. This recog- 
nizance, if taken by a juſtice of the peace, muſt be certified 
to the next ſeſſions, in purſuance of the ftatute 3 Hen. VII. 
b. 1; and if the condition of ſuch recognizance be broken, 
by any breach of the peace in the one * or any miſbeha- 
viour in the other, the recognizance becomes forfeited or 
abſolute ; and, being efreated or extracted (taken out from 
among the other records) and ſent up to the exchequer, the 
party and his ſureties, having now become the king's abſo- 
lute debtors, are ſued for the ſeveral ſums in which they 


are my bound. 


. Any "IE of the peace, by virtue of their commiſ- 
fron, or thoſe who are ex officio conſervators of the peace, 
as was mentioned in a former volume (e), may demand ſuch 
lecurity according to their own diſcretion: or it may be 
granted at the requeſt of any ſubject, upon due cauſe 
ſhewn, provided ſuch demandant be under the king's pro- 
teftion ; for which reaſon it hath been formerly doubted, 
ehether Jews, Pagans, or perſons convicted of a praenu- 
nire, were intitled thereto (f). Or, if the juſtice is averſe 
to act, it may be granted by a mandatory writ called a ſuppli- 
cavit, ifluing out of the court of king's bench or chancery: 
which will compel the juſtice to act, as a miniſterial and 
not as a judicial officer; and he muſt make a return to ſuch 
writ, ſpecifying his compliance, under his hand and ſeal (g). 
But this writ is ſeldom uſed : for, when application is made 
to the ſuperior courts, they uſually take the 9 
there, under the directions of the ſtatute 21 Jac. Le ue 


And 


(e) See Vol. I. pag. 350. (6 Hawk. P. C. 126 
N. 80. 2 F. We. 202. 


i ATT. — | | i | 


And indeed a peer or peereſs cannot be bound over in any 
other place, than the court of ' king's bench or chancery 3 
though a juſtice of the peace has a power to require ſureties 
of any other perſon, being compes mentis and under the de- 
are of nobility, whether he be a fellow juſtice or other 
XX magiſtrate, or whether he be merely a private man (h). 
Wives may demand it againſt their huſpands ; or huſbands, 
if neceſſary, againſt their wives (j). But feme-coverts, and 
T infants under age, ought to find ſecurity by their friends 
only, and not to be bound themſelves : for they are inca- 
pable of engaging themſelves to anſwer any debt; which, 
as we obſerved, is the nature of theſe recognizances'or ac- 
be : knowledgments. DIY eee 63 200 je rl 25. 
wr: z c 20> #5 SEAS AS £4 77 
3. A RECOGNIZANCE may be diſcharged, either by the 
Aemiſe of the king, to whom the recognizance is made; or 
by the death of the principal party bound thereby, if not 
before forfeited ; or by order of the court to which ſuch 
@ recognizance is certified by the juſtices (as the quarter ſeſ- 
© ſions, aſſizes, or king's bench) if they ſee ſufficient cauſe: 
= jor if he at whoſe requeſt it was granted, if granted upon a 
private account, will releaſe it, or does not make his ap- 
E pearance to pray that it may be continued (i). n 


Tu us far what has been ſaid is applicable to both ſpecies 
| of recognizances, for the peace, and for the good behaviour z 
de pace, et legalitate tuenda, as expreſſed in the laws of 
king Edward. But as theſe two ſpecies of ſecurities are in 
ſome reſpects different, eſpecially as to the cauſe of grant- 

ing, or the means of forfeiting them; I ſhall now con- 
ider them ſeparately: and firſt, ſhall ſhew for what cauſe 
ſuch a recognizance, with ſureties for the peace, is granta- 
ble; and then, how it may be forfeited, 


He =: ANY juſtice of the peace may, ex officio, bind all thoſe 
| keep the peace, who in his preſence make any affray; or 
EF threaten. to kill or beat another; or contend together with 
5 hot 


(h) 1 Hawk. P. C. 127. ) 2 Stra. 1207; 
(!) 1 Hawk. P. C. 129. * | | l 
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hot and angry ee 3 or go about with unuſual weapons 
or attendance, to the terror of the people; and all ſuch as 
he knows to be common barretors; and ſuch as are brought 
before him by the conſtable "np a breach of the peace in 
his preſence 3 and. all ſuch perſons, as having been before | 


cognizances, (k). Alſo, wherever any private man hath 
juſt cauſe to fear, that another will burn his houſe, or do 
him a corporal injury, by killing, impriſoning, or beating 
him; or that he will procure others ſo to do; he may de- 
mand ſurety of the peace againſt ſuch perſon: and every 
juſtice of the peace is bound to grant it, if he who demands 
it will make oath, that he is actually under fear of death or 
bodily harm : and will ſhew that he has juſt cauſe to be ſo, 
by reaſon of the other's menaces, attempts, or having lain 
in wait for him; and will alſo farther ſwear, that he does 
not require ſuch ſurety out of malice or for mere vexa- 
tion (1). This is called ſavearing i the peace againſt ano- x 
ther: and, if the party does not find ſuch ſureties, as the 8 
juſtice in his diſcretion ſhall require, 2 he ey” IE 2 
be n wil 8 goes gn)” 12. A 


2. 5 8 recognizance for 3 the peace, ho given, I * 
may be for foined | by any actual violence, or even an aſſault, E 1 
or menace, to the perſon of him who demanded it, if it be 
a ſpecial recognizance: or, if the recognizance be general, 9 
by any unlawful action whatſoever, that either is or tends to ; 
a breach of the peace; or, more particularly, by any one of *Þ 3 
the many ſpecies of offences which were mentioned as crimes 3 
againſt the public peace in the eleventh chapter of this 5 1 
book; or, by any private violence committed againſt any of 
his majeſty" $ ſubjects. But a bare treſpaſs upon the lands 
or goods of another, which is a ground for a civil action, 4 E | 
unleſs accompanied with a wilful breach of the peace, is no 3H | 
forfeiture of the recognizance (n). Neither are mere re- 3 1 
proachful words, as calling a man knave or liar, any breach 
of the peace, ſo as to forfeit one's recognizance (being Bo} 


(1) Bid. 127. 


(k) 1 Hawk. P, C, 126, 
(v) Lid. 131. 


(m) Ibid, 128. 


& | # : 
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1 looked upon to be merely the effect of unmeaning heat and 
i Z | paſſion) unleſs they amount. to a challenge to fight (o). | 


pas other ſpecies of recognizance, with ſureties, is for 
Þ | the good abearance, or good behaviour. This includes ſe- 
= curity for the peace, and ſomewhat more: we will there- 
fore examine it in the ſame manner as the other. 


I. FiRsT then, the. juſtices are empowered by the ſta- 
tute 34 Edw. III. c. 1. to bind over to the good behaviour 
towards the king and his people, all them that be not of good 
ame, wherever they be found; to the intent that the peo- 
ple be not troubled nor endamaged, nor the peace diminiſn- 
ed, nor merchants and others, paſſing by the highways of 
the realm, be diſturbed nor put in the peril which may 
happen by ſuch offenders. Under the general words of this 
expreſſion, that be not of good fame, it is holden that a man 
may be bound to his good behaviour for cauſes of ſcandal, 
contra bonos mores, as well as contra pacem; as, for haunting 
Ebawdy houſes with women of bad fame; or for keeping 
ſuch women in his own houſe 3 or for words tending to 
candalize the government, or in abuſe of the officers of 
uſtice, eſpecially in the execution of their office. Thus 
alſo a juſtice may bind over all night-walkers ; eaves-drop- 
pers; ſuch as keep ſuſpicious company, or are reported to 
be pilferers or robbers : ſuch as ſleep in the day, and wake 
on the night; common drunkards ; whoremaſters ; the 
putative fathers of baſtards ; cheats; idle vagabonds ; and 
other perſons, whoſe miſbehaviour may reaſonably bring 
them within the general words of the ſtatute, as perſons 
not of good fame: an expreſſion, it muſt be owned, of fo 
ereat a latitude, as leaves much to be determined by the diſ- 
cretion of the magiſtrate himſelf, But if he commits a} 
man for want of ſureties, he muſt expreſs the cauſe thereof 


ovith convenient certainty ; and take care that ſuch cauſe 
oe a good one (p). | | 


2, A RE- 


2 1 (o) 1 Hawk. P. C. 130, (p) Ihid, 132, 
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2. A RECOGNIZANCE for the good behaviour may be 
forfeited by all the ſame means, as one for the ſecurity of 
the peace may be; and alſo by . ſome others. As, by go- 
ing armed with e attendance, to the terror of the 
people; by ſpeaking words tending to ſedition; or, by com- 
mitting any of thoſe acts of miſbehaviour, which the recog- 
nizance was intended to prevent. But not by barely giving 
freſh cauſe of ſuſpicion of that which perhaps may never 
actually happen (q): for, though it is juſt to compel ſuſ- 


pected. perſons. to give ſecurity to the public againſt miſbe-. 


Hariour that is apprehended ; yet it would be hard, upon 
ſuch ſuſpicion, without the proof of any actual erime, to 
puniſh them by a forfeiture of their recognizance,”' 


(q) 1 Hawk. P. C. 133, 


CHAPTER 
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CHAPTER THE NINETEENTH. 


br COURTS or a CRIMINAL JU- 
RISD!CTION. 


HE fixth, and laſt, object of our enquiries will be 
EA the method of infiifing thoſe f uniſo mente, which the 
w has annexcd to particular offences: and which: I have 
@nftantly ſubjoined to the deſcription of the crime itſelf. In 
the diſcuſſion of which I ſhall purſue much the ſame general 
method, that I followed in the preceding book, with regard 
o the redreſs of civil injuries: by, firſt, pointing out the 
Exveral courts of criminal juriſdiction, wherein offenders may 
e proſecuted to puniſhment; and by, ſecondly, deducing 
oon in their natural order, and explaining the ſeveral 
br oceedizgs therein. 


Fiss then, in reckoning up the ſeveral courts of crimi- 
8 jal juriſdiction, I ſhall, as in the former caſe, begin with an 
count of ſuch, as are of apublic and general juriſdiction 
Wiroughout the whole realm; and, afterwards, proceed to 
ct, as are only of a private and ſpecial juriſdiction, and 
nfined to ſome particular parts of the kingdom. 


1. In our enquiries into the criminal courts of fablic and 
enceral jur ſition, I mutt in one reſpect purſue a different 
order from that in which I conſidered the civil tribunals. 
Fer there, as the ſeveral courts had a gradual ſubordigation 
| to 
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to each other, the ſuperior correcting and reforming the þ 


errors of the inferior, I thought it beſt to begin with the 


loweſt, and ſo aſcend gradually to the courts of appeal, or | 


- thoſe of the moſt extenſive powers. But as it is contrary 


to the genius and ſpirit of the law of England, to ſuffer any 
man to be tried twice for the ſame offence in a criminal 
way, eſpecially if acquitted upon the firſt trial; therefore 
theſe.criminal courts may be ſaid to be all independent of | 
each other: at leaſt ſo far, as that the ſentence of the loweſt 
of them can never be controlled or reverſed by the higheſt i 
juriſdiction in the kingdom, unleſs for error in matter of 


law, apparent upon the face of the record; though ſome- 
times cauſes may be removed from one to the other before 


trial. And therefore as, in theſe courts of criminal cog- 


nizance, there is not the ſame chain and dependence as in 
the others, I ſhall rank them according to their dignity, and: 


begin with the higheſt of all; vir. 


1. THE high court of Farliament; which is ; the ſupreme | 
court in the kingdom, not only for the making, but alſo for 


1 


the execution, of laws; by the trial of great and enormous / 


offenders, whether edle or commoners, in the method of 
parliamentary impeachment. As for acts of parliament to 
attaint particular perſons of treaſon or felony, or to inflict 
pains and penalties, beyond or contrary to the common law, 
to ſerve a ſpecial purpoſe, I ſpeak not of them ; being to all 3H 


intents and purpoſes new laws, made pro re nata, and by no 
means an execution of ſuch as are already in being. But an 


"2H 
* 
EOS; 
« 


impeachment before the lords by the commons of Great. a 


Britain, in parliament, is a proſecution of the already known 


and eſtabliſhed law, and has been frequently put in practice; 
being a preſentment to the moſt high and ſupreme court. 
of criminal juriſdiction by the moſt ſolemn grand inqueſt. 
of the whole kingdom (a). A commoner cannot however ll 
be . er the lords for any _ offence, Wl 
| but. a. 


(a) I Haz. P. C. v1 50. 
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yut only for high miſdemeſnors (b): a peer may be im- 


he 3 W-cached for any crime. And they uſually (in caſe of an 
or mpeachment of a peer for treaſon) addreſs the crown to 
y „ appoint a lord high ſteward, for the greater dignity and 


Niegularity of their proceedings ; which high ſteward was 
1 formerly elected by the peers themſelves, though he was 
Nenerally commiſſioned by the king (e); but it hath of late 


of | ; Fears been ſtrenuouſly, maintained (d), that the appointment 
eſt of an high ſteward in ſuch caſes is not indiſpenſably neceſ- 
eſt MEFfary, but that the houſe may proceed without one. The 


articles of impeachment are a kind of bills of indictment, 
found by the houſe of commons, and afterwards tried by 
the lords; who are in caſes of miſdemeſnors conſidered not 
; 1 only as their own peers, but as the peers of the whole nati- 
on. This is a cuſtom derived to us from the conſtitution 
oft the antient Germans; who in their great councils ſome- 
niimes tried capital accuſations relating to the public: * /;- 


f 7 cet apudconcilium accuſare quoque, et diſcrimen capitis in- 
de tendere (e).“ And it has a peculiar propriety in the 
pr 1 8 Engliſn 
IS 14 3 (b) When, in 4 Edw. III, the king demanded the earls, 
f RTE barons, and peers, to give judgment againſt Simon de Bereford, 
0 XX: who had been a notorious accomplice in the treaſons of Roger 


-w earl of Mortimer, they came before the king in parliament, 


+ = and ſaid all with one voice, that the ſaid Simon was not their peer; 
„and therefore they were not bound to judge him as a peer of 
II 


the land. And when afterwards, in the ſarne parliament, the 
== were prevailed upon, in reſpect of the notoriety and 2. 
= neſs of his crimes, to receive the charge and to give judg- 
ment againſt him, the following proteſt and proviſo was en- 
tered on the parliament-roll, « And it is affented and ac- 
== © corded by cur lord the king, and all the great men, in full 
= << parliament, that albeit the peers, as judges of the-parliament, 
== ** have taken upon them in the preſence of our lord the king 
« to make and render the ſaid judgment; yet the peers who 
„ now are, or ſhall be in time to come, be not bound or charged 
to render judgment upon others than peers; nor that the 
«© peers of the land have power to do this, but thereof ought 
ever to be diſcharged and acquitted : and that the aforeſaid 
„ judgment now rendered be not drawn to example or conſe- 
© quence in time to come, whereby the ſaid peers may be 
charged hereafter to judge others than their peers, contrary 
to the laws of the land, if the like caſe happen, which God 
« forbid.” (Rot, Parl. 4 Edw. II. n. 2 & 6, 2 Brad, Hiſt. 
190. Selden. judic. in parl. ch. 1.) (e) 1 Hal. P. C. 380. 

(d) Lords Journ, 12 May, 1679. Com. Journ, 15 May, 1679. 
Foſt. 142, Sc. (e) Tacit. de mor. Germ. 12. 
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Engliſh conſtitution ; which has much improved upon the 
antient model 8 hither from the continent. For, 


though in general the union of the legiſlative and judicial 
powers ought to be moſt carefully avoided (f), yet it may 


happen that a ſubject, intruſted with the adminiſtration of | 
public affairs, may infringe the rights of the people, and | 
be guilty of ſuch crimes, as the ordinary magiſtrate either 
dares not or cannot puniſh, Of theſe the repreſentatives 1 
of the people, or houſe of commons, cannot properly 


judge; becauſe their conſtituents are the parties injured ; 


and can therefore only impeach. But before what court 
ſhall this impezchment be tried ? Not hefiiee the ardin ary 
tribunals, which would naturally be ſwayed by the autho- 
rity of ſo powerful an accuſer. Reaſon therefore will ſug- - 
geſt, that this branch of the legiſlature, which repreſents * 4 


the people, muſt bring its charge before the other branch, 


which conſis of the nebility, who have neither the ſame Wi 
Intereſts, nor the ſame paſſions as popular aſſemblies (g). 7 
This is a vaſt ſuperiority, which the conſtitution of this Wi 
iſland enjoys, over thoſe of the Grecian or Roman repub- 


lics; where the people were at the ſame time both judges 


and accuſers. It is proper that the nobility ſhould judge, 
to inſure juſtice to the accuſed ; as it is proper that the Wt 


people ſhould accuſe, to inſure juſtice to the common- 
wealth. And therefore, among other extraordinary cir- 


cumſtances attending the authority of this court, there is 
one of a very fingular nature, which was inſiſted on by 
the houſe of commons in the caſe of the earl of Danby in 
the reign of Charles IT (h); and is now enacted by ſtatute 
12 & 13 W. III. c. 2. that no pardon under the great ſeal nn 
ſhall be pleadable to an impeachment by the commons of Wl 


Great Britain in parliament (1). 


2. Tar court of the lord high flewardof Great Britain (x) 
is a court inſtituted for the trial of peers, indicted for trea- 
ſon or felony, or for miſpriſion of either (I). The office of 


this great Ine: is very antient; and was formerly he- 
| amen 


(f) See vol. I. pag. FRY 9 Monteſg. Sp. L. xi 6. 
(h) Com. Journ. 5 May, ne: li) See chap, 3% 
() 4 Inſt. N. 2 Hawk. P. C. 5. 421. (I) 1 Bulſtr. 198. 
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Wecditary, or at leaſt held for life, or dum bene ſe geſſerit: 
Mut now it is uſually, and hath been for many centuries 
ac (m), granted pro hac vice only; and it hath been the 
Maonſtant practice (and therefore ſeems now to have become 
eceſſary) to grant it to a lord of parliament, elſe he is in- 
fable to try ſuch delinquent peer (n). When ſuch an 
dictment is therefore found by a grand jury of freeholders 
le king's bench, or at the aſſizes before the juſtices of 
er and rerminer, it is to be removed by a writ of certio- 
ri into the court of the lord high ſteward, wich only has 
oer to determine it. A peer may plead a pardon before 
ee court of king's bench, and the judges have power to 
1 . Wow it ; in order to prevent the trouble of appointing an 
n ſteward, merely for the purpoſe of receiving ſuch plea. 


* 
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„tr be may not plead, in that inferior court, any other 
f 2 ea; as guilty, or not guilty, of the indiftment ; but only 
4 this court: becauſe, in conſequence of ſuch plea, it is 


ſſible that judgment of death might be awarded againſt 
m. The king therefore, in caſe a peer be indicted of 
? 4 eaſon, felony, or miſpriſion, creates a lord high ſteward 
RF hac vice by commiſſion under the great ſeal ; which re- 
es the indiftment ſo found, and gives his grace power to 
eeive and try it ſecundum legem et conſuetudinem Angliae. 

hen, when the indiétment is regularly removed, by writ 
certiorari, commanding the inferior court to certify it 
y to him, the lord high Reward dire&s a precept to a ſer- 
ent at arms, to ſummon the lords to attend and try the 
dicted peer. This precept was formerly iſſued to. ſum- 
on only eighteen or twenty, ſelected from the body of 
ee peers : then the number came to be indefinite; and 
ee cuſtom was, for the lord high ſteward to ſummon as 

any as he thought proper, (but of late years not lefs than 
eenty three (o)) and that thoſe lords only ſhould fit upon 
ee trial: which threw a monſtrous weight of power into 

A | the 


lm) Pryn. on 4 Inſt. 46. (n) Quand un ſeigneur de 
rrlement ſerra arrein de treaſon ou felony, le roy par ſes lettres 
WP -cents frra un grand et ſage ſeigneur d'eſtre le grand ſeneſ. bal 
EF ng/eterre ; qui —— doit faire un precept -—— pur faire venir 
* ſeigneurs, eu xvii, Cc. (Vearb. 13 Hen, VIII. 11.) See 
Staundf: P. C. 152. 3 Inſt. 28. 4 Inſt. 39. 2 Hawk. P. C. 8. 
Part. 234. (c) Relynge. 56. 
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of Clarendon fell into diſgrace with Charles II. there was 


the judges both of law and fact, and the high ſteward has 


if \ | 
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the hands of the crown, and this its great officer, of ſe- | 
lecting only ſuch peers as the then predominant party 
' ſhould moſt approve of. And accordingly, when the ear! 


a deſign formed to prorogue the parliament, in order to 
try him by a ſele& number of peers : it being doubted whe- | 
ther the whole houſe could be induced to fall in with the 
views of the court (p). But now, by ſtatute 7 W. III. c. 4, 
upon all trials of peers for treaſon or miſpriſion, all the 
pters who have a right to fit and vote in parliament ſhall Wl 
be ſummoned, at leaſt twenty days before ſuch trial, to 
appear and vote therein; and every lord appearing ſhall | 
vote in the trial of ſuch peer, firſt taking the oaths of al- | 
legiance and ſupremacy, and ſubſcribing the declaration 
againſt popery. 1 | 


DuriNG the ſeſſion of parliament the trial of an in- 
dicted peer is not properly in the court of the lord high 
ſteward, but before the court laſt- mentioned, of our lord 
the king in parliament (q). It is true, a lord high ſteward 
is always appointed in that caſe, to regulate and add weight 
to the proceedings; but he is rather in the nature of a 
ſpeaker pro tempore, or chairman of the court, than the Wi 
judge of it: for the collective body of the peers are therein by 


a vote with the reſt, in right of his peerage. But in the 
court of the lord high ſteward, which is held in the receſs 
of parliament, he is the ſole judge in matters of law, as 
the lords triors are in matters of fact; and as they may Wi 
not interfere with him in regulating the proceedings of the Wi 
court, fo he has no right to intermix with them in giving | | 
any vote upon the trial (r). Therefore, upon the convic- Wil 
tion and attainder of a peer for murder in full parliament, 
it hath been holden by the judges (s), that in caſe the day 
appointed in the judgment for execution ſhould lapſe be- 
fore execution done, a new time of execution may be ap. 1 
pointed by either the high court of parliament, during its | 

_ fitting, a 


(p) Carte's life of Ormonde, Vol. 2. | (q) Foſt. 141. | 
(r) State Trials, Vol, IV. 214. 232, 3» (s) Poſt. 139. 


3 
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Fuing, though no high ſteward be exiſting ; or, in the re- 
ess of parliament, by the court of king's bench, the re- 
ord deing removed into that court. re 


Ir has been a point of ſome controverſy, whether the 
Siſhops have now a right to ſit in the court of the lord 
gh ſteward, to try indictments of treaſon and miſpriſion. 


3. 
he dome incline to imagine them included under the general 
all words of the ſtatute of king William, “all peers, who have 


W right to ſit and vote in parliament :” but the expreſſion _ 
all ad been much clearer, if it had been, © all lords, and 
Al- not, © all peers; for though biſhops, on account of the 


Paronies annexed to their biſhopricks,. are clearly lords of 
parliament, yet, their blood not being ennobled, they are 
Pot univerſally allowed to be peers with the temporal nobi- 
Wity : and perhaps this word might be inſerted purpoſely 
Pith a view to exclude them. However, there is no in- 
ance of their ſitting on trials for capital offences, even up- 
fon impeachments or indiftments'in full parliament, much 
Heſs in the court we are now treating of; for indeed they 
Euſually voluntarily withdraw, but enter a proteſt declaring 
their right to ſtay. It is certain that, in the eleventh chap- 
ter of the conſtitutions of Clarendon, made in parliament 
11 Hen. II. they are expreſsly excluded from ſitting and 
Voting in trials of life or limb: © ep3ſcopi, ficut caeteri ba- 
== © 70s, debent intereſſe judiciis cum baronibus, guouſque per- 
ms © veniatur ad diminutionem membrorum, vel ad mortem: 


and Becket's quayrel with the king hereupon was not on 
the WF account of the exception, (which was agreeable to the canon 
ng WF law) but of the general rule, that compelled the biſhops to 
c- attend at all. And the determination of the houſe of lords 


n the earl of Danby's caſe (t), which hath ever fince been 


lay } | adhered to, is conſonant to theſe conſtitutions ; © that the 

de- lords ſpiritual have a right to ſtay and ſit in court in capi- 
3 2 1 hay * 

b © tal caſes, till the court proceeds to the vote of guilty, 


bor not guilty.“ It muſt be noted, that this reſolution 
extends only to trials in full parliament: for to the court of 
the lord high ſteward (in which no vote can be given, but 
merely that of guilty or not guilty) no biſhop, as ſuch, 

ever 


(t) Lords Journ. 15 May, 1679. 


of king William regulates the pr oceedings i in that court, aa 
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ever was or could be ſummoned ; and though the ſtatute 4 


well as in the court of parliament, yet it never intended to 
new- model or alter its conſtitution; and conſequently does 


not give the lords ſpiritual any right in caſes of blood which 


they had not before (u). And what makes their excluſion 
more reaſonable, is, that they have no right to be tried 
themſelves in the court ef the lord high ſteward (w), and 


therefore ſurely cught not to be judges there. For the pri- 1 | | 


ni prius, by a jury of the county out of which the indict- 


-. 


vilege of being this tried depends upon nobility of blood, 
rather than a ſeat in the houſe ; as appears from the trials i 
of popith lords, of lords under age, and (fince the union) i 
of the Scots nobility, though not in the number of the ſix- i 
teen; and from the trials of females, ſuch as the queen | 3 py 
conſort or dowager, and of all peereſſes by birth; and Wi 
peereſſes by marriage alſo, unleſs they have, when dowa- Wl 
gers, diſparaged themſelves by taking a commoner to their ll 
ſecond huſband. =. 


3. THe court of hing's bench (x), concerning the nature WY 
of which we partly enquired in the proceeding book (y), was 


| (we may remember) divided into a crown fide, and a plea li 


ſide. And on the crown fide, or crown office, it takes cog- 
nizance of all criminal cauſes, from high treaſon down to 
the moſt trivial miſdemeſnor or breach of the peace. Into 
this court alſo indictments from all inferior courts may be 
removed by writ of certiorari, and tried either at bar, or at 1 * 


ment is brought. The judges of this court are the ſu- 2 ta 
preme coroners of the kingdom. And the court itſelf is the 
principal court of criminal juriſdiftion (though the two for- 
mer are of greater dignity) known to the Jaws of England. 
For which reaſon by the coming of the court of king's 
bench into any county, (as it was removed to Oxford on 
account of the fickneſs in 1665) all former commiſſions of ln 
oper and terminer, and general gaol delivery, are at once 
abſorbed and eee if/o Fase: in i the ſame man- 
ner 


(u) Foſt. 248. | 69 Bro. Abr. t. Trial. 142. 
(x) 4 Inſt. 70. 2 Hal. P. C. 23. 2 Hawk. P. C. 6. 
(Y) See Vol. III. pag. 41. 
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5 M ha by the old Gothic and Saxon conſtitutions, e jure 
| vetuſto obtinuit, quieviſſe omaia i ger iora judicia, dicente 
i rege (). e 
ro this court of king's bench hath reverted all that 
Jas good and falutary of the juriſdiction of the court of 
chamber, camera flellata (a): which was a court of 
Wy anticnt original (b), but new-modelled by ſtatutes 3 
en. VII. c. 1. and 21 Hen. VIII. c. 20. conſiſting of 
ers lords ſpiritual and temporal, being privy counſellors, 


ther with two judges of the courts of common law, 
= = 7 | without 
| 2) Stiernhook. J. 1. c. 2. (a) This is ſaid (Lamb. Arch. 
.) to have been lo called, either from the Saxon word 
eonan, to fer or govern; or from its puniſhing the cri- 
| I /{c/lionarus, or coſenage; or becauſe the room wherein it 
KS. the old council- chamber of the palace of Weſtminſter, 
nb. 145.) which is now converted into the lottery office, 
RW ſorms the eaſtern fide of the new palace- yard, was ſull of 
ados; or (to which fir Edward Coke, 4 Iaſt. 66. accedes) 
RE haply the roof thereof was at the firſt garniſhed with 
ea ſtars. As all theſe are merely conjeQtures, (for no ſtars 
fſaid to have remained in the roof ſo late as the reign of 
en Elizabeth) 1 ſhall venture to propoſe another conjeQural 
nology, as plauſible perhaps zs any of them, It is well 
on that, before the baniſhment of the Jews under Edward 
== cic contradts and obligations were denominated in our an- 
t records farra or fterrs, from a corruption of the He- 
—_ word, Hetar, a covenant. (Tovey's Angl. judaic. 32. 
den. tit. of hon. ii. 34. Uxor Ebraic. i. 14.) Theſe ſtarrs, 
Naa ordinance of Richard the firſt, preſerved by Hoveden, 
e commanded to be enrolled and depoſited in cheſts under 
ee keys in certain places; one, and the moſt conſiderable, 
Phich was in the king's exchequer at Weſtminſter : and no 
= was allowed to be valid, unleſs it were found in ſome of 
aaid repoſitaries, (Madox. hiſt. exch. c. vii. F. 4, 5, 6.) 
e room at the exchequer, where the cheſts containing theſe 
s were kept, was probably called the farr-cbamber ; and, 
en the Jews were expelled the kingdom, was applied to the 
of the king's council, when fitting in their judicial capa- 
. To conbim this; the firſt time the flar-chamber is men- 
cd ein any record, [Rt. clauſ. 41 Edw. III. n. x3,) it is 
io hase been ſituated near the receipt of the exchequer: 
he king's council, his chancellor, treaturer, juſtices, and 
Per ſages, were aſſembled en la chaumbre des efteilles pres la 
eipt al Wiſiminſter. For in proceis of time, when the 
eaning of the Jewiſh ſfarrs was forgotten, the word ffar- 
mber was naturally rendered in law-french, la chaumbre des 
elles, and in law-latia, camera flellata; which continued to be 
the ſtile in latin till thy diſſolutien of that court, | 
(b) Lamb. Arch. 156. 
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extended legally over riots, perjury, miſbehaviour of the. 


* ſons in different rooms, cenſuring the breach, and diſo- 2 


ſpoke (f) as a military court, or court of honour, when heli 


without the intervention of any jury. Their juriſdiction L 


riffs, and other notorious miſdemeſnors, contrary to the 
laws of the land. Yet this was afterwards (as lord Cla. 
rendon informs us (c) ſtretched . to: the aſſerting of all 
4 proclamations, and orders of ſtate; to the vindicating of 


12 


* 


„“ illegal commiſſions, and grants of monopolies ; holding 


P 


© for honourable that which pleaſed, and for juſt that 
&« which profited; and becoming both a court of law to 
ee determine civil rights, and a court of revenue to enrich 
te the treaſury : the council table by proclamations enjoin- 
ec ing to the people that which was not enjoined by the 
ce laws, and prohibiting that which was not prohibited; 
c and the ſtar- chamber, which conſiſted of the ſame. per- 


ce bedience to thoſe proclamations by very great fines, im. 
« priſonments, and corporal ſeverities : fo that any diſre- 
ce ſpect to any acts of ſtate, or to the perſons of ſtateſmen, E 
« was in no time more penal, and the foundations of righ 
te never more in danger to be deſtroyed.” For which rea- 

ſons, it was finally aboliſhed by ſtatute 16 Car. I. c. 10. — 
the general joy of the whole nation (d). | NY 


4. THE court of chivalry (e), of which we alſo former 


before the earl marſhal only, is alſo a criminal court, whel 
held before the lord high conſtable of England jointly witli 
the earl marſhal. And then it has juriſdiction over pleas of 7B 
life and member, ariſing in matters of arms and deeds of war 
as well out of the realm as within it. But the <riminghet - 

| & 7 ; wel 


(c) Hiſt. of Reb, book 1 & . 


(d) The juſt odium, into which this tribunal had fallen be 


fore its diſſolution, has been the occaſion that few memorin 
have reached us of its nature, juriſdiction, and practice; e 
cept ſuch as, on account of their enormous oppreſſion, are ny 
corded in the hiſtories of the times. There are however to b 
met with ſome reports of its proceedings in manuſeri t; "on , 
which the author hath one, for the firſt three years of kin 
Charles: and there is in the Britiſh Muſeum (Harl. MSS. Vol. 18 
no. 12 26.) a very full, methodical, and accurate account of th 
conſtitution and courſe of this court, compiled by Williao 
Hudſon of Gray's Inn, an eminent praCtitioner therein. 


(e) 4 Inſt. 123. 2 Hawk. P. C. 9. (f) See Vol. III. pag. 6 
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el as civil part of its authority, is fallen i into entire dif. 
; iſe: there having been no permanent high conſtable of 
England (but only pro hac uice at coronations and the like) 
Ince the attainder and execution of Stafford duke of Buck- 
Ingham in the thirteenth year of Henry VIII; the authori- 
and charge, both in war and peace, being deemed too 
mple for a ſubject; ſo ample, that when the chief juſtice 
Fineux was aſked by king Henry the eighth, how far they - 
Sxtended, he declined anſwering; and ſaid, the deciſion of 


What queſtion belonged. to the law of arms, and not to the 
aw of England ( g). 


Tux high court of admiralty (b), held before the ? 
| ord high admiral of England, or his deputy, ſtiled the 
Judge of the admiralty, is not only a court of civil, but al- 
Wo of criminal, juriſdiftion, This court hath cognizance of 
ll crimes and offences committed either upon the ſea, or 
Won the coaſts, out of the body or extent of any Engliſh” 
Wcounty ; and, by ſtatute 15 Rich. II. c. 3. of death and 
mayhem happening in great ſhips being and hovering in 

che main ſtream; of great rivers, below the bridges of the 
ame rivers, which are then a ſort of ports or havens ; ſuch 
as are the ports of London and Gloceſter, though they lie 
Mat a great diſtance from the ſea. But, as this court pro- 


1 ceeded without jury, in a method much conformed to the 
civil law, the exerciſe of a criminal juriſdiction therein was 


= contrary to the genius of the law of England; inaſmuch as 
a man might be there deprived. of his life by the opinion of 
2 fingle judge, without the judgment of his peers. And 
beſides, as innocent perſons might thus fall a ſacrifice to 


dle caprice of a ſingle man, ſo very groſs offenders might, 


$ and did frequently, eſcape puniſhment : for the rule of the 


i civil law is, how reaſonably I ſhall not at preſent inquire, 


that no judgment of death can be given againſt offenders, 
without proof by two witneſſes, or a confeſſion. of the 
fact by — This was always a great offence to 


; A the Engliſh nation: and therefore in the eighth year of 


Henry VI. it was endeavoured to apply a remedy in par- 
vor. IV. NM | liament; 


(s) Duck de authorir, jur. civ. (b) 4 Inſt. 134. 147. 
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Jiament ; which then miſcarried for want of the royal af- _ 
ſent. However, by the ſtatute 28 Hen. VIII. c. 15. it was 
enacted, that theſe offences ſhould be tried by commiſſion- 
ers, nominated by the lord chancellor; namely, the ad- 

miral, or his deputy, and three or four more; (among 
; _ whom two common law judges: are conſtantly appointed, 
who in effect try all the priſoners) the indiAment being firſt 
found by a grand jury of twelve men, and afterwards tried 
by another jury, as at common law: and that the courſe. i 
of proceedings ſhould be according to the law of the land. 
This is now the only method of trying marine felonies in 
the court of admiralty : the judge of the admiralty ſtill 
Preſiding therein, juſt as the lord 1 e at the 1 
{ſions 1 in London. | = 


- _—_— — 
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"THESE five courts may be held in any part of the king- 
dom, and their juriſdiction extends over crimes that ariſe 
throughout the whole of it, from one end to the other. 
What follow are alſo of a general nature, and univerſally 
diffuſed over the nation, but yet are of a local juriſdiftion, 
and confined to OY diſtricts. Of which —_ is, 


6. Tur court of oper and terminer, and general gaol de- 
li very (i): which is held before the king's commiſſioners, 
among whom are uſually two judges of the courts at Weſt· 
minſter, twice in every year in every county of the king- 
dom; except the four northern ones, where it is held only 
once, and London and Middleſex, wherein it is held eight 
times. This was ſlightly mentioned in the preceding 
book (k). We. then obſerved, that, at what is uſually 
called the aſſizes, the judges fit by virtue of five ſeveral | 
authorities: two of which, the commiſſion of aſixe and its 
attendant juriſdiction of rift frivs, being principally of a 
civil nature, were then explained at large; to which I ſhall 
only add, that theſe juſtices have, by virtue of ſeveral fta- 


tutes, a criminal — alſo, in certain ſpecial caſes (I). 
The 


Re 162. 168. 2 Hal. P. C. 22. 32. 2 Hawk, F. G. 
(K) Sce Vol III. pag. 58. 
0 Het. FC, 39. 2 Hawk. P. C. 28. 


—— 


| 1 | W. third, which is the commiſſion of the peace, was alſo 
s ted of in a former volume (m), when we inquired into 
nature and office of a juſtice of the peace. I ſhall only 


bat the reſt cannot act without them. The words of 
commiſſion are, © to inquire, hear, and determine: 


"that by virtue of this eommiſſion they can only proceed 


1 n an indictment found at the ſame aſſizes: for they muſt 
= inquire, by means of the grand jury or inqueſt, before 


y and deliver every priſoner, who ſhall be in the gaol 


n the judges arrive at the circuit town, whenever in- 
Need, or for whatever crime committed. It was antiently 


cCourſe to iſſue ſpecial writs of gaol delivery for each 
ticular priſoner, which were called the writs de bono et 
ep): but, theſe being found inconvenient and oppreſ- 


2 4 G a general commiſſion for all the priſoners has long been 


WE bliſhed in their ſtead. So that, one way or other, the 
ls are cleared, and all offenders tried, puniſhed, or de- 
red twice in every year: a conſtitution of ſingular uſe 
excellence. Sometimes alſo, upon urgent occaſions, 


en which the courſe of proceeding is the fame, as upon 
Ioeral and ordinary commiſſions. Formerly it was held, 
1 M 2 „ 


(m) See Vol. 1 K See ndix, . 
(58 1 02 loſt, * 3 
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. that all the juſtices of the peace of any county, wherein 
ES fizes are held, are bound by law to attend them, or 
are liable to a fine; in order to return recognizances, 
and to aſſiſt the judges in ſuch matters as lie within 
& knowledge and juriſdiction, and in which ſome of 
Sn have probably been concerned, by way of previous 
mination. But the fourth authority is the commiſſion 
oer and terminer (n), to hear and determine all treaſons, 
nies, and miſdemeſnors. This is directed to the judges + 
eeveral others; but the judges only are of the quorum, 


are empowered to hear and determine by the help of 
petit jury. Therefore they have beſides, fifthly, a com- 
on of general gao! deli very (o); which empowers them 


4 king iſſues a ſpecial or extraordinary commiſſion of oner 
md :erminer, and gaol delivery, confined to thoſe offences 
A ich ſtand in need of immediate inquiry and puniſhment : ' 
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in — of the ſtatutes 8 Ric. II. c. 2. and 33 Hen. 
VIII. c. 4. that no judge or other lawyer could act in the 


cal partiality, which the jealouſy of our anceſtors was care- 


but in the preſence of one of the juſtices of the courts of 
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commiſſion of oper and terminen, or in that of gaol dell. 
very, within his own county, where he was born or inha - 
bited; in like manner as they are prohibited from being 
jodges of aſſize and determining civil cauſes. But that lo- 1 


ful to prevent, being judged leſs likely to operate in the tial 
of crimes and miſdemeſnors, than in matters of property | 
and diſputes between party and party, it was thought pro- | 

per by the ſtatute 12 Geo. II. c. 27. to allow any man to 
be a juſtice of oyer and terminer and 1 gaol —_ | 
within any county of England. 


7. Tux court of general quarter ſe ſeffions of the peace @l 
is a court that muſt: be held in every county, once in every 
quarter of a year; which by ſtatute 2 Hen. V. c. 4. is ap- 
pointed to be in the firſt week after michaelmas-day ; ; the 1 
fiſt weck after the epiphany; the firſt week after the cles 
of eaſter ; and in the week after the tranſlation of ſaint Tho- 4 E * 

mas the martyr, or the ſeventh of July. It is held before N 
two or more juſtices of the peace, one of which muſt be of 
the guorum. The juriſdiction of this court by ſtature 34 
Edw. III. c. 1. extends to the trying and determining all } 
felonies and treſpaſſes whatſoever : though they ſeldom, if 
ever, try any greater offence than ſmall felonies within the | 
benefit of clergy ; their commiſſion providing, that, if any 
caſe of difficulty ariſes, they ſhall not proceed to judgment, 


king's bench or common pleas, or one of the judges of aſize, | 
And therefore murders, and other capital felonies, are 
uſually remitted for a more ſolemn trial to the aſſizes. They i 
cannot alſo try any new-created offence, without expres 
power given them by the ſtatute which creates it (r). But 
there are many offences, and particular matters, which by | 
particular ſtatutes belong properly to this juriſdiction, and | f 
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40 41. 170. 2 Hal. P. C. 42. 2 Hawk, P. C. 32. 
(r) 4 Mod. 379. Salk. 406. Lord Raym. 1144. 
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C | 1 | ght to be proſecuted in this court: as, the ſmaller miſ. 


nmeſnors againſt the public or commonwealth, not a- 
unting to felony; and eſpecially offences relating to the 
me, highways, alehouſes, baſtard children, the ſettlement 
4 proviſion for the poor, vagrants, ſervants wages, ap- 
5 entices, and popifh recuſants (1). Some of theſe are pro- 
ceded upon by indictment; and others in a ſummary way 
motion and order thereupon: which order may for the 
oſt part, unleſs guarded againſt by particular ſtatutes, be 
Emoved into the court of king's bench, by writ of certio- 
Jari. facias, and be there either quaſhed or confirmed, The 
Wc cords or rolls of theſe ſeffions are committed to the cuſ- 
ay of a ſpecial officer denominated the cuffos rotulorum, 
Sho is always a juſtice of the guorum; and among them 
the quorum (faith Lambard (s)) a man for the moſt 
Wart eſpecially picked out, either for wiſdom, countenance, 
credit. The nomination of the cuſtos rotulorum (who is 
he principal civil officer in the county, as the lord lieute- 
Want is the chief in milirary command) is by the king's 
gn manual: and to him the nomination of the clerk of 
hc peace belongs; which office he is expreſsly forbidden 
ſell for money (t). 


In moſt corporation towns there are quarter ſeſſions kept 
efore juſtices of their own, within their reſpective limits: 
hich have exactly the ſame authority as the general quar- 


e 

yer ſeſſions of the county, except in a very few inſtances; 

„ ne of the moſt conſiderable of which is the matter of ap- 
f eeals from orders of removal of the poor, which, though 


3 they be from the orders of corporation juſtices, muſt be to 
ne ſeſſions of the county, by ſtatute 8 & 9 W. III. c. 30. 


e i * 2 
ln both corporations and counties at large, there is ſome- 
times kept a ſpecial or petty ſeſſion, by a few juſtices, for 


gd: {patching ſmaller buſineſs in the neighbourhood hetween 
dhe times of the general ſeſſions ; as, for licencing alehouſes, 


7 CM ES 2 : as 
d #8 paſſing the accounts of pariſh officers, and the like. 
t M 3 8. THE 


() See Lambard's ci renarcha, and Burn's juſtice. 
(8) d. 4. c. 3. 
(t) Stat. 37 Hen, VIII. ce. 1. 1 W. & M. ſt. 1. c. 21. 
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8. Tur ſheriff's taurn Es or rotation, i is a court of re. 
cord, held twice every year within a month after eaſter 
and michaelmas, before the ſheriff, in differents parts of the 
; county; being indeed only the turn of the ſheriff to keep 
f © Court leet in each reſpective hundred (w). This there. 
V fore is the great court-leet of the county, as the county} IS 
1 court is the court- baron: for out of this, for the eaſe of 
the ſnerüff, was taken 


9. Tur a Jode: or vieau of frankpledge (x), which 19 3 

a court of record, held once in the year and not oftener (5) 
within a particular hundred, lordſhip, or manor, before thi 
ſteward of the leet ; being the king's court granted by char 
ter to the lords of thoſe hundreds or manors. Its original 
intent was to view the frank pledges, that is, the freemei 
within the liberty; who (we may remember (2) ) accord. 
ing to the inſtitution of the great Alfred, were all mutualſf 1 
pledges for the good behaviour of each other. Beſides this 
the preſervation of the peace, and the chaſtiſement of diver 
minute offences againſt the public good, are the objed 
both of the court-leet and the ſheriff's tourn: which han 
exactly the ſame juriſdiction, one being only a larger ſpecia| 
of the other; extending over more territory, but not ove} 
more cauſes. All freeholders within the precin& are obliÞ 
ged to attend them, and all perſons commorant therein: 
vhich commorancy conſiſts in uſually lying there: a regu- 
lation, which owes its original to the laws of king C4 
nute (a). But perſons under twelve and above ſixty yeanſ 
old, peers, clergy men, women, and the king's tenants in an. 
tient demeſne, are excuſed from attendance there: all 
others being bound to appear upon the jury, if required 
and make their due preſentments. It was alſo antiently the $4 
cuſtom to ſummon all the king's ſubjects, as they reſpec 1 


tively grew to years of diſcretion and ſtrength, to come to 3 
the 


(u) 4 Inſt. 289. 2 Hal. P. C. 69.752. 2 Hawk. P. E. 85. 
(w) Mirr. c. 1.4. 13 & 16. 

(x) 4 Inſt. 261. 2 Hauk. P. C. 72. 

(y) Mrror. c. 1. F. 10. (2) _ Vol. III. pag. 113. 
(a) part. 2. c. 19. 
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the court-leet, and there take the oath of allegiance to the 


king. The other general buſineſs of the leet and tourn, 
vas to preſent by jury all crimes whatſoever that happened 


within their juriſdiction; and not only to preſent, but alſo 


to puniſh, all trivial miſdemeſnors, as all trivial debts were 
recoverable in the court- baron, and county court: juſtice, 
in theſe minuter matters of both kinds, being brought 
nome to the doors of every man by our antient conſtitution. 
W Thus in the Gothic conſtitution, the Bacreda, which an- 
ſwered to our court-leet, de omnibus quidem cagnaſcit, 
non tamen de omnibus judicat (b). The objects of their 


juriſdiction are therefore unavoidably very numerous: be- 
ing ſuch as in ſome degree, either leſs or more, affect the 


1 public weal, or good governance of the diſtrict in which 


they ariſe; from common nuſances and other material of- 
fences againſt the king's peace and public trade, down te 


| eaves-dropping, waifes, and irregularities in public com- 
mons. But both the tourn and the leet have been for a 


long time in a declining way: a circum{tince, owing in 


; | part to the diſcharge granted by the ſtatute of Marlbridge. 


52 Hen III. c. 10. to all prelates, pzers, and clergywen 


from their attendance upon theſe covrts;. which occationed 
them to grow into diſrepute. And hence it is that their 


buſineſs hath for the moſt part gradually devolved upon 
the quarter ſeſhons : which it is particularly directed to do 


in ſome caſes by ſtatute 1 Edw. IV. c. 2. 


10. Tur court of the corener (c) is alſo a court of re- 
cord, to inquire, when any one dies in priſon, or comes to 
a violent or ſudden death, by what manner he came to his 


end. And this he is only intitled to do ſufer viſum corpo- 
715, Of the coroner. and his office we treated at large in 


a former volume (d), among the public officers and miniſ- 
ters of the kingdom; and therefore ſhall not here repeat 
our inquiries: only mentioning his court, by way of re- 
gularity, among the crimina] courts of the nation. 

| X 4 11. THE 


A Stierpb de ur. Goth, J. 1. c 2. g 
(C) 4 Init. 271. 2 Hal. P. C. 63. 2 Hawk. P. C. 42. 
(d) See Vol. I. Pag. 349. 5 . 


272 PUBII e _ . Boox TV. 


11. ＋. HE court ſe” the clerk of the 8 (e) i is 8 
to every fair or market in the kingdom, to puniſh miſde. 
meſnors therein; as a court of pre poudre is, to determine 
all diſputes relating to private or civil property. The ob. 
ject of this juriſdiction (f) is principally the cognizance of 
weights and meaſures, to try whether they be according to 


the true ſtandard thereof, or no: which ſtandard was an- 


tiently committed to the cuſtody of the biſhop, who ap- 
pointed ſome. clerk under him to inſpe& the abuſe of them 
more narrowly ; ; and hence this officer, though now uſually 
a layman, is called the clerk of the market (g). If they be 
not according to the ſtandard, then, beſides the puniſhment 
of the party by fine, the weights and meaſures themſelves 


ought to be burnt, This is the moſt inferior court of eri 


mina! juriſdiction in the Kingdom; though the objects of by 


its coercion were eſteemed among the Romans of ſuch im 
portance to the public, that they were committed to the 
care of ſome of their moſt Jignified magiſtrates, the cu- 


rule acdiles, 


— 


IT. THERE are a few other dot courts of greater 


dignity than m: ny of theſe, but of a more confined and par- 
tial juriſdiction; extending only to ſome particular places, 
which the royal favour, confirmed by act of parliament, has 


diſtinguiſhed by the privilege of having peculiar courts of | 


their own, for the puniſhment of crimes and miſdemeſnors 
ariſing within the bounds of their cognizance. Theſe, not . 


being univerſally diſperſed, or of general uſe, as the former, . 


but confined to one ſpot, as well as to a determined ſpe- 4 


cies of cauſes, may be denominated private or {pecual courts : 
of criminal juriſdiftion, 


I SPEAK not here of eccleſiaſtical courts ; which puniſh : 


ſpiritual ſins, rather than temporal crimes, by penance, con- 


trition, and excommunication, pro ſalute animae : or, which 2 
is looked upon as equivalent to all the reſt, by a ſum of money 
| | to 


(e) 4 Inſt. 273. 
(f) See ſtat, 17 Car. II. c. 19. 22 Car. II. c. 8. 23 Car. Il. 


c. 12. (g) Bacon of Engliſh Gov. b. 1. c. 8, 
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"a RE to the officers of the court by way of commutation of pe- 
4 nance. Of theſe we diſcourſed ſufficiently in the preceding 
ay book (h). I am now ſpeaking of ſuch courts as praceed ac- 
b. cCording to the courſe of the common law; which is a 
of EE firanger to ſuch unaccountable barterings of public juſtice. - 
f 1. Axp, firſt, the court of the lord fleaward, treaſurer, or 
p- 2 lcomptroller of the king's houſbold (i), was inſtituted by ſta- 


Wtute 3 Hen. VII. c. 14. to enquire of felony by any of the 
© king's ſworn ſervants, in the checque roll of the houſhold, 
under the degree of a lord, in confederating, compaſſing, 
conſpiring, and imagining the death or deſtruction of the 
king, or any lord or other of his majeſty's privy council, 
or the lord ſteward, treaſurer, or comptroller of the king's 
houſe. The enquiry, and trial thereupon, muſt be by a 
jury according to the courſe of the common law, conſiſt- 
ing of twelve ſad men (that is, ſober and diſcreet perſons) 
of the king's houſhold. | | | 


2. THe court of the lord feqavard of the king's houfbold, or 
lin his abſence) of the treaſurer, comptroller, and ſteward 
f the mar/balſea (k), was erected by ſtatute 22 Hen, VIII. 
. 12. with a juriſdiftiontoenquireof, hear, and determine, 
all treaſons, miſpriſions of treaſon, murders, manſlaugh- 
ters, bloodſhed, and other malicious ſtrikings; whereby 
blood ſhall be ſhed in any of the palaces and houſes of the 
Ling, or in any other houſe where the royal perſon ſhall 
Wbide, The proceedings are alſo by jury, both a grand and 
petit one, as at common law, taken out of the officers 
1 nd ſworn ſervants of the king's houſhold. The form and 
olemnity of the proceſs, particularly with regard to the 
xecution of the ſentence for cutting off the hand, which 
Ws part of the puniſhment for ſhedding blood in the king's 
Weourt, is very minutely ſet forth in the ſaid ſtatute 34 Hen. 
III. and the ſeveral offices of the ſervants of the houſhold 
In and about ſuch execution are deſcribed ; from the ſer- 
He * jeant 


3 h) See Vol. III. pag. 6r. 1) 4 Inſt, 133. 
| 3 (xk) Vid. 2 Hal. b. C. 7. 00 15 
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jeant of the wood- yard, who furniſhes the chopping-block, il 


to the ſerjeant farrier, who brings hot irons to ſear the 
ſtump . | | 


3. As in the preceding book (I) we mentioned the courts 
of the two univerſities, or their chancellor's courts, for the WY 
redreſs of civil injuries; it will not be improper now to add | 
a a ſhort word concerning the juriſdiction of their criminal | 
courts, which is equally large and extenſive. The chan- ; 
cellor's court of Oxford (with which univerſity the author 
| hath been chiefly converſant, though probably that of | 

Cambridge hath alſo a ſimilar juriſdiction) hath authority 
to determine all cauſes of property, wherein a privileged 
perſon is one of the parties, except only cauſes of freehold ; 
andi alſo all criminal offences or miſdemeſnors, under the 
degree of treaſon, felony, or mayhem. The prohibition ; 
of meddling with freehold ſtill continues: but the trial of 
treaſon, felony, and mayhem, by a particular charter is 
committed to the univerſity juriſdiction in another court, 
namely the court of the lord bigh fleward of the uni ver 
Hey. 5 _ 93 


For by the charter of 7 Jun. 2 Hen. IV. (confirmed, 
among the reft, by the ſtatute 13 Eliz. c. 29.) cognizance 
is granted to the univerfity of Oxford of all inditments 
of treaſons, inſurrections, felony, and mayhem, which ſhall 
be found in any of the king's courts againſt a ſcholar or 
privileged perſon ; and they are to be tried before the high. 
ſteward of the univerſity, or his deputy, who is to be nomi- 
nated by,the chancellor of the univerſity for the time be- | 
ing. But, when his office is called forth into action, ſuch | 
high ſteward muſt be approved by the lord high chan 
cellor of England; and a ſpecial commitſion under the 
great ſeal is given to him, and others, to try the indid- WW 
ment then depending, according to the law of the land ” C 


J See V I. III. pag. 83. 
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the privileges of the ſaid univerſity. When therefore any 
indictment is found at the aſſizes, or elſewhere, againſt any 
ſcholar of the univerſity, or other privileged perſon, the 
vice-chancellor may claim the cognizance of it; and (when 
claimed in due time and manner) it ought to be allowed 
him by the judges of aflize: and then it comes to be tried 
in the high ſteward's court. But the inditment muſt firſt 


: 3 be found by a grand jury, and then the cognizance claim | 


ed : for I take it that the high ſteward cannot proceed ori- 
ginally ad inquirendum : but only, after inqueſt in the com- 


mon law courts, ad audiendum et determinandum. Much in 


the ſame manner, as, when a peer 1s to be tried in the 
court of the lord high ſteward of Great Britain, the in- 
dictment mult firſt be found at the aſſizes, or in the court 
of king's bench, and then (in conſequence of a writ of 
certiorari) tranſmitted to be finally heard and determined 
before his grace the lord high ſteward and the peers, 


WHEN the cognizance is ſo allowed, if the offence be 
inter minora crimina, or a miſdemeſnor only, it is tried in 
the chancellor's court by the ordinary judge. But if it be 
for treaſon, felony, or mayhem, it is then, and then only, 
to be determined before the bid ſteward, under the king's 
ſpecial commiſſion to try the ſame. The proceſs of the 
trial is this. The high ſteward iſſues one precept to the 
ſneriff of the county, who thereupon returns a panel of 
eighteen freeholders; and another precept to the bedells of 
the univerſity, who thereupon return a panel of eighteen 
matriculated laymen, © laicos privilegio untverfiatis gau- 
te dentes:” and by a jury formed de medietate, half of free- 
holders, and half of matriculated perſons, is the indidtment 
to be tried; and that in the guildhall of the city of Ox- 
ford. And if execution be neceſſary to be awarded, in 
conſequence of finding the party guilty, the ſheriff of the 
county muſt execute the univerſity proceſs ; to which he is: 
annually bound by an oath.. 


I HAVE 
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I HAVE been the more minute in deſcribing theſe pro- 
3 ceedings, as there has happily been no occaſion to reduce 
| them into practice for more than a+ century paſt ; though it 
1s not a right that merely reſts iz ſcripts or theory, but has 
formerly often been carried into execution. There are ma- 
ny inſtances, one in the reign of queen Elizabeth, two in 
that of James the firſt, and two in that of Charles the 
firſt, where indiftments for murder have been challenged 
by the vice-chancellor at the aſſizes, and afterwards tried 
before the high ſteward by jury. The commiſſions un- 
der the great ſeal, the ſheriff's and bedell's panels, and all 
the other proceedings on the trial of the ſeveral indictments, 
i extant in the archives of that univerſity. 


W Wrones. 


E are next, according to the plan I have laid down, 
| to take into conſideration the proceedings in the 
Wourts of criminal juriſdiction, in order to the puniſhment 
f offences. Theſe are plain, eaſy, and regular: the law 
Pot admitting any factions, as in civil cauſes, to take place 
"I 1 here the life, the liberty, and the ſafety of the ſubject 
re more immediately brgught into jeopardy. And theſe 
Proceedings are diviſible into two kinds; ſummary, and re- 
lar : of the former of which I ſhall briefly ſpeak, before 
Ne enter upon the latter, which will require a more thorough 
nd particular examination. 


By a ſummary proceeding I mean principally ſuch as is 
Hirected by ſeveral acts of parliament (for the common law 
a a ſtranger to it, unleſs in the caſe of contempts) for the 
conviction of offenders, and the inflifting of certain penal- 
ies created by thoſe acts of parliament. In theſe there 
s no intervention of a jury, but the party accuſed is ac- 
Nuitted or condemned by the ſuffrage of ſuch perſon only, 
the ſtatute has appointed for his judge. An inſtitution 
Heſigned profeſſedly for the greater eaſe of the ſubject, by 
doing him ſpeedy juſtice, and by not haraſſing the free- 
holders with frequent and troubleſome attendances to try 
every minute offence, But it has of late been ſo far ex- 
F-1 tended, 
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ty of others, for which I muſt refer the ſtudent to the juſ 
This change in the adminiſtration of juſtice hath howere 


king's antient courts of common law, formerly much rever 


tended, as, if a check be not timely given, to threaten 
the diſuſe of our admirable and truly Engliſh trial by j jury 
unleſs only in capital caſes, For, 7 


I. Or this ſummary nature are all trials cf offences and 1 
frauds contrary to the laws of the exciſe, and other branche: 9 ; 
of the revenue: which are to be enquired into and deter. 

mined by the commiſſioners of the reſpeRive departments, 
or by juſtices of the peace in the country: officers, wh 
are all of them appointed and removeable at the diſcretion 
of the crown. And though ſuch convictions are abſolute 
neceſſary for the due collection of the public money, and 
are a ſpecies of mercy to the delinquents, who would ti 
ruined by the expenſe and delay of frequent proſecutions by 
indictment; and though ſuch has uſually been the conduf 
of the commiſſioners, as ſeldom (if ever) to afford jul 
grounds to complain of oppreſſion ; yet when we again (3) 
confider the various and almoſt innumerable branches d 
this revenue, which may be in their turns the ſubje&s «f 
fraud, or at leaſt complaints of fraud, and of courſe the ob- 
jets of this ſummary and arbitrary juriſdiction; we ſhall" 
find that the power of theſe officers of the crown over t 
property of the people is increaſed to a very formidabe 


* 


II. ANOTHER branch of ſummary proceedings is than 
before juftices of the f eace, in order to inflict divers petty pe 
cuniary muléts, and corporal penalties, denounced by act me... 
parliament for many diſorderly offences; ſuch as comme 
ſwearing, drunkenneſs, vagrancy, idleneſs, and a vaſt var 


tice-books formerly cited (b), and which uſed to be for 
merly puniſhed by the verdi& of a jury in the court-leet 


had ſome miſchievous effects; as, 1. The almoſt entire dil 
uſe and contempt of the court: let, and ſheriff's tourn, til 


# 


(a) See Vol. I. pag. 318, Ce. (b) Lambard and Bun. WR 
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. and reſpected. 2. The burthenſome increaſe of the bu- 
gneſs of a juſtice of the peace, which diſcourages ſo many 
= gentlemen of rank and character from acting in the com- 

miſſion; from an apprehenſion that the duty of their office 
would take up too much of that time, which they are 


wh q : unwilling to ſpare from the neceſſary concerns of their fa- 
ts milies, the improvement of their underſtandings, and their 
| 


Wengagements in other ſervices of the public. Though if 
ll gentlemen of fortune had it both in their power, and 
WE inclinations, to act in this capacity, the buſineſs of a juſtice 
of the peace would be more divided, and fall the Jeſs heavy 


upon individuals: which would remove what in the pre- 
by WE ſent ſcarcity of magiſtrates is really an objection ſo formida- 


| ble, that the country is greatly obliged to any gentleman of 


ug : . . 
RE figure, who will undertake to perform that duty, which in 
1 = conſequence of his rank in life he owes more peculiarly to 


his country. However, this backwardneſs, to a& as ma- 


(1. 8 
ARE giftrates, ariſing greatly from this increaſe of ſummary-ju- 
þ. riſdiction, is productive of, 3. A third miſchief-: which is, 


what this truſt, when ſlighted by gentlemen, falls of courſe 
Into the hands of thoſe who are not ſo; but the mere tools 
of office. And then the extenſive power of a juſtice of the 
peace, which even in the hands of men of honour is high- 
ly formidable, will be proftituted to mean and ſcandalous 
RE purpoſes, to the low ends of ſelfiſh ambition, avarice, or 
© perſonal reſentment, And from theſe ill conſequences we 
may collect the prudent foreſight of our antient lawgivers, 
W who ſuffered neither the property nor the puniſhment of 
the ſubject to be determined by the opinion of any one or 
tuo men; and we may alſo obſerve the neceſſity of not 
== deviating any farther from our antient conſtitution, by or- 
ei daining new penalties to be inflicted upon ſummary con- 
WE victions, | 


he } Tae preceſs of theſe ſummary convictions, it muſt be 
% owned is extremely ſpeedy. Though the courts of com- 
ih mon law have thrown in one check upon them, by making 


it ncceſſary to ſummon the party accuſed before he is con- 
Ce. 74 . demned. 
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magiſtrate, in ſummary proceedings, may go on to exa- =» 


common law. ; 


FR of the PO who preſide there; or elſe are con- | 
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demned. This is now held to be an indiſpenſable requi. 
ſite (c): though the juſtices long ſtruggled the point; for 
getting that rule of natural reaſon expreſſed. by Seneca, = 


« Oui latuit aliguid, parte inaudita altera, 
% Aequom licet flatuerit, haud aequus fuit.” 


A rule, to which all muncipial laws, that are founded on 
the principles of juſtice, have ſtrictly conformed : the Ro. 
man law requiring a citation at the leaft ; and our own 
common law never ſuffering any fa& (either civil or crimi. a 
nal) to be tried, till it has previouſly compelled an appear. 
ance by the party concerned. After this ſummons, the 


mine one or more witneſſes, as the ſtatute may require, 
upon oath ; and then make his conviction of the offender, 
in writing: upon which he uſvally iſſues his warrant, ei- \ 0 
ther to apprehend the offender, in caſe corpora] puniſn- 4 : 
ment is to be inflicted on him; or elſe to levy the penalty i E 
incurred, by diſtreſs and ſale of biy goods. This is, in ge- 


neral, the method of ſummary proceedings before a ;uſtice i 3 
or juſtices of the peace: but for particulars we muſt have | E: 


recourſe to the ſeveral ſtatutes, which create the offence, | 1 1 | 
or infliet the puniſhment : : and which uſually chalk out the | 


only be convicted by indictment or information at the "5h 


III. To this head, of ſummary rene iger may alſo | 
be properly referred the method, immemorially uſed by | 
the ſuperior courts of juſtice, of puniſhing contempts by | 
attachment, and the ſubſequent proceedings thereon. 


THe contempts, that are thus puniſhed, are either direct, 
which openly inſult or reſiſt the powers of the courts, or the 


ſequential, | | 


| (e) Salk, 181. 2 Lord Raym. 140g. 
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i 1 quential, which (without ſuch groſs inſolence or dire oppo- 
or tion) plainly tend to create an univerſal difregard of their 


ccthority. The principal inſtances, of either ſort, that have 

een uſually (d) puniſhed by attachment, are chiefly of the 
ollowing kinds. 1. Thoſe committed by inferior judges 
ad magiſtrates: by acting unjuſtly, oppreſſively, or irregu- 
. rly, in adminiſtring thoſe portions of juſtice which are in- 
uſted to their diſtribution; or by diſobeying the king's 
rits iſſuing out of the ſuperior courts, by proceeding in a 
4 5 uſe after it is put a ſtop to or removed by writ of prohibi- 
3 ion, certiorari, error, ſuperſedeas, and the like. For, as the 
ing's ſuperio: courts (and eſpecially the court of king's 
ench) have a general ſuper-intendance over all inferior 
oriſdictions, any corrupt or iniquitous practices of ſubordi- 
ate judges are contempts of that ſuper-intending authority, 
hoſe duty it is to keep them within the bounds of juſtice. 
=. Thoſe committed by ſheriffs, bailiffs, gaolers, and other 
ffiers of the court: by abuſing the proceſs of the law, or 
eceiving the parties, by any acts of oppreſſion, extortion, 
| olluſiwe behaviour, or culpable negle& of duty. 3. Thoſe 
ommitted by attornies and ſolicitors, who are alſo officers 
i 7 bf the reſpective courts : by groſs inſtances of fraud and cor- 
I yption, injuſtice to their clients, or other diſhoneſt practice. 
Por the mal- practice of the officers reflects ſome diſhonour 
rn their employers : and, if frequent or unpuniſhed, creates 
mong the people a diſguſt againſt the courts themſelves. 
= Thoſe committed by jurymen, in collateral matters re- 
LU ating to the diſcharge of their office: ſuch as making de- 
put, when ſummoned ; refuſing to be ſworn, or to give 
ny verdict ; eating or drinking without the leave of the 
gurt, and eſpecially at the coſt of either party; and other 
niſbehaviours or irregularities of a ſimilar kind: but not in 
he mere exerciſe of their judicial capacities, as by giving a 
lc or erroneous verdift. 5. Thoſe committed by witneſſ- 
=: by making default when ſummoned, refuſing to be worn 
r examined, or prevaricating in their evidence when 

worn. 6. Thoſe committed by parties to any ſuit or pro- 

| | ceeding 


(4) 2 Hawk. P. C. 142, Ec. 


pd 
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order, made in the progreſs of a cauſe; by non payment of ; 


forcible reſcous and the like (f); or when they import a dil. 


cation; by breach of the peace, or any wilful diſturbance : 


tempts, muſt neceſſarily be as antient as the laws them: 


mediate attachment of the offender, reſults from the fu! 


ble attendant upon every ſuperior tribunal, According! 


. ceeding before the court : as by diſobedience to any rule or * | 


coits awarded by the court upon a motion; or by non-ob. | 
fervance of awards duly made by achitrators or umpires, af. 
ter having entered into a rule for ſubmitting to ſuch deter. 
mination (e). 7. Thoſe committed by any other perſons, 


under the degree of a peer: and even by peers themſelves - 


when enormous and accompanied with violence, ſuch | 


obedience to the king's great prerogative writs, of prohibition, 
habeas corf us (g). nd the reſt, Some of theſe contempt 
may ariſe in the face of the court; as by rude and con- 
tumelious behaviour; by obſtinacy, perverſeneſs, or prevati- 


ve hatever : others in the abſence of the party as by dil 
obeying or treating with diſreſpect the king's writ or th 
rules or proceſs of the court: by perverting ſuch writ, i 
proceſs to the purpoſes of private malice, extortion, or in. 
juſtice; by ſpeaking or writing contemptuouſly of th 
court, or judges, acting in their judicial capacity; by print. 


ing falſe accounts (or even true ones without proper per- "= | 


miſſion) of cauſes then depending in judgment; and by an 
thing in ſhort that demonſtrates a groſs want of that regal 
and reſpeR, which when once courts of juſtice are depri 
of, their authority (fo neceſſary for the good order of wh 
kingdom) is entirely loſt among the people. 1 


Tu proceſs of attachment, for theſe and the like con- 


ſelves. For laws, without a competent authority to ſecurM 
their adminiſtration from diſubedience and contempt, woul 
be vain and nugatory. A power therefore in the ſuprem 
courts of juſtice to ſuppreſs ſuch contempts, by an in: 


principles of judicial eſtabliſhments, and muſt be an inſepart 
we 


(e) See Vol. III. pag. 17. 
(f) Styl. 277. 2 Hawk. . C. 152. 
(e) 4 Burr. 632. Lords Journ. 7 Febr. 8 Jun. 1757. 
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we find it actually exerciſed, as early as the annals of our 
law extend. And, though a very learned author (h) ſeems 
inclinable to derive this proceſs from the ſtatute of Weſtm. 
2. 13 Edw. I. c. 39. (which ordains, that in caſe the proceſs 


of the king's courts be r72/fted by the power of any great 


man, the ſheriff {hall chaſtiſe the reſiſters by impriſonment, 
&« a qua non deliberentur fine ſpeciali praece to domini regis :" 
and if the ſheriff himſelf be reſiſted, he ſhall certify-to the 
court the names of the principal offenders, their aiders, 
conſenters, commanders, and favourers, and by a ſpecial 
writ judicial they ſhall be attached by their bodies to appear 
before the court, and if they be convicted thereof they ſhall 
be puniſhed at the king's pleaſure, without any interfering 
by any other perſon whatſoever) yet he afterwards more 
juſtly concludes, that it is a part of the laav of the land; 
and, as ſuch, is co med by the ſtatute of magna charta. 


IF the contempt be committed in the face of the court, 
the offender may be inſtantly apprehended and impriſoned, 
at the diſcretion of the judges, without any farther proof 
or examination. But in matters that ariſe at a diſtance, and 
of which the court cannot have ſo perfe& a knowledge, un- 
leſs by the confeſſion of the party or the teſtimony of 
others, if the judges upon afidavit ſee ſufficient ground to 
ſuſpect that a contempt has been committed, they either 
make a rule on the ſuſpeRed party to ſhew cauſe why an 
attachment ſhould not ifſue againſt him (i); or, in very 


Nagrant inſtances of contempt, the attachment iſſues in the 


firſt inſtance (k); as it alſo does, if no ſufficient cauſe be 
ſhewn to diſcharge, and thereupon the court confirms and 
makes abſoJute, the original rule. This proceſs of attach- 
ment is merely intended to bring the party into court : and, 
when there, he muſt either ſtand committed, or put in bail, 
in order to anſwer upon oath to ſuch interrogatories as ſhall 
be adminiſtered to him, for the better information of the 
court wi h reſpect to the circumſtances of the contempt. 

Theſe 


(h) Gi b. Hiſt. C. P. ch. 3 (i) Styl. 277. 
(K) Salk, 84. Stra. 185. $64. l 10 
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Theſe interrogatories are in the nature of a charge or ac- | 
cuſation, and muſt by the courſe of the court be exhibited ® 
within the firſt four days (I): and, if any of the interroga- 
tories is improper, the defendant may refuſe to anſwer it, 
and move the court to have it ſtruck out (m). If the party 
can clear himſelf upon oath, he is diſcharged; but, if per-. 
jured, may be proſecuted for the perjury (n). If he con- 
feſſes the contempt, the court will proceed to correct him 
by fine, or impriſonment, or both, and ſometimes by a cor- 
poral or infamous puniſhment (o). If the contempt be of il 
ſuch a nature, that, when the fa& is once acknowledged, | 1 
the court can receive no farther information by interroga - 
tories than it is already poſſeſſed of, (as in the caſe of a re/- 
cous (p)) the defendant may be admitted to make ſuch fim- 
ple acknowledgment, and receive his judgment, without 
anſwering to any interrogatories : but if he wilfully and ob- 
ſtinately refuſes to anſwer, or anſwers in an evaſive man- MW 
ner, he is then clearly guilty of a high and repeated con- 
tempt, to be puniſhed at the diſcretion of the court. 4 


IT cannot have eſcaped the attention of the reader, that 
this method, of making the defendant anſwer upon oath to 
a criminal charge, is not agreeable to the genius of the com- 
mon law in any other inſtance (q); and ſeems indeed to 
have been derived to the courts of king's bench and common 
pleas through the medium of the courts of equity. For th 
whole proceſs of the courts of equity, in the ſeveral ſtages Wl 
of a cauſe, and finally to enforce their decrees, was, till the 
introduction of ſequeſtrations, in the nature of a proce Wn 
of contempt ; acting only in perſonam and not in rem. An 
there, after the party in contempt has anſwered the interro- Wl 
gatories, ſuch his anſwer may be contradicted and dil- 3 
proved by affidavits of the adverſe party: whereas in the 
courts of law, the admiſſion of the party to purge himſelff 1 


by oath is more favourable to his liberty, though perhap 
| not 


(1) 6 Mod. 73. (m) Stra. 444. 
ts Mob73 > (o) Cro. Car. 146. 
(p) The king v. Elkins. M. 8 Geo. III. B. R. 


(b) See Vol. III. pag. 100, 101. 
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1 3 ot leſs dangerous to his conſcience; for, if he clears him - 
erf by his anſwers, the complaint is totally diſmiſſed. And, 
itz regard to this ſingular mode of trial, thus admitted in 
mM this one particular inſtance, I ſhall only for the preſent ob- | 
ere; that as the proceſs by attachment in general ap- 1 
ears to be extremely antient (r), and has ſince the reſto- 
ation been confirmed by an expreſs act of parliament (s), 
the method of examining the delinquent himſelf upon 
8 + bath, with regard to the contempt alledged, is at leaſt of 
Ws high antiquity (t), and by long and immemorial uſage 
Ws now become the law of the land. 


(r) Vearb. 22 Edw. IV. 29. 
(s) Stat. 13 Car. II. ſt. 2. c. 2. F. 4. 
(t) M. 5 Edw. IV. rot. 75. cited in Raft. Eat. 268. pl. g. 
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CHAPTER THE TWENTY FIRST, 


Or ARRESTS. 


W are now to conũder the regular and ordinary 
method of proceeding in the courts of criminal 

juriſdiction; which may be diſtributed under twelve gene- 
ral heads following each other in a progreſſive order: wiz. 

1. Arreit; 2. Commitment, and bail; 3. Proſecution ; 4. 
Proceſs; 5. Arraignment, and its incidents; 6. Plea, and 
iſſue; 7. Trial, and conviction; 3. Clergy ; 9. Judgment, 

and its conſequences ; 10. Reverſal of judgment; 11. Re- 

prieve, or pardon ; 12. Execution: all which will be diſ- 

cuſſed in the ſubſequent part of this book. 


FIRST then, of an arreff » which is the apprehending or 
reſtraining of one's perſon, in order to be forthcoming to 
anſwer an alledged or ſuſpected crime, To this arreſt all 
perſons whatſoever are, without diſtinction, equally liable to 
all criminal caſes : but no man is to be arreſted, unleſs 
charged with ſuch a crime, as will at leaſt juſtify holding 
him to bail, when taken. And, in general, an arreſt may 
be made four ways: 1. By warrant : 2. By an officer with- 
out warrant : 3. By a private perſon alſo without warrant: 

4. By an hue and cry. 


1. A WARRANT 


x * 


21 Vous, 287 


1 A WARRANT may be granted in extraordinary caſes 
= the privy council, or ſecretaries of ſtate (a); but ordi- 
4 rily by juſtices of the peace. This they may do in any 
es where they have a juriſdiction over the offence ; in - 
eer to compel the perſon accuſed to appear before 
n (b) : for it would be abſurd to give them power to 
mine an offender, unleſs they had alſo a power to com- 
nim to attend, and ſubmit to ſuch examination. And 
24 s extends undoubtedly to all treaſons, felonies, and 
aches of the peace; and alſo to all ſuch offences as they 
4 ye power to puniſh by ſtatute. Sir Edward Coke in- 
ga (c) hath laid it down, that a juſtice of the peace can- 
iſſue a warrant to apprehend a felon upon bare ſuſ- 
85 ion; no, not even till an indictment be actually found: 
che contrary practice is by others (d) held to be ground- 
rather upon connivance, than the expreſs rule of law; 
ugh now by long cuſtom eſtabliſhed. A doctrine, which. 
uld in moſt caſes give a looſe to felons to eſcape without 
icment; and therefore fir Mathew Hale hath com- 
a it with invincible authority, and ſtrength of reaſon : 
ntaining, 1. That a juſtice of peace hath power to iſſue 
Warrant to apprehend a perſon accuſed of felony, though 
vet indicted (e); and 2. That he may alſo iſſue a war- 
t to apprehend a perſon ſuſpected of felony, though the 
einal ſuſpicion be not in himſelf, but in the party that 
s his warrant; becauſe he is a competent judge of the 
bability offered to him of ſuch ſuſpicion. But in both 
Nees it is fitting to examine upon oath the party requiring 
arrant, as well to aſcertain that there ig a felony or other 
ne actually committed, without which no warrant 
old be granted; as alſo to prove the cauſe and proba- 
iy of ſuſpecting the party, againſt whom the warrant is 
4 ayed (f). This warrant ought to be under the hand and 
of the juſtice, ſhould ſet forth the time and place of 
ing, and the cauſe for which it is made, and ſhould be 


- | directed 
(.) 1 Lord Raym. 66. (b) 2 Hawk. P. C. 84. 
(e) 4 Inſt. 176. ed) 2 Hawk. P. C. 84. 


(e) 2 Hal. l'. C. 108. (f) id. 110. 
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directed to the conſtable, or other peace officer, requiring 
him to bring the party either generally before any juſtice of 
the peace for the county, or only before the juſtice who Wi 
granted it; the warrant in the latter caſe being called a 
Special warrant (g). A general warrant to apprehend all Wi 
perſons ſuſpected, without naming or particularly deſerib - 
ing any perſon in ſpecial, is illegal and void for its -uncer- Wi 
tainty (h); for it is the duty of the magiſtrate, and ought Wi 
not to be left to the officer, to judge of the ground of ſul: 
picion. And a warrant to apprehend all perſons, guilty of 
a crime therein ſpecified, is no legal warrant : for the point, 
upon which its authority reſts, is a fact to be decided 'ona 
ſubſequent trial; namely, whether the perſon apprehended Wi 

' thereupon be really guilty or not. It is therefore in fa& mw 
warrant at all; for it will not juſtify the officer who ad 
under it (i); whereas a warrant, properly penned, (even 
though the magiſtrate who iſſues it ſhould exceed his juri- 
diction) will, by ſtatute 24 Geo. II. c. 44. at all events in- 
demnify the officer, who executes the ſame miniſterially, an 
And, when a warrant is received by the officer, he is bound 
to execute it, ſo far as the juriſdiction of the magiſt 
and himſelf extends. A warrant from the chief, or other, 

| juſtice of the court of king's bench extends all over the 
kingdom: and is tee d, or dated, England; not Oxford 
ſhire, Berks, or other particular county. But the warrant 
of a juſtice of the peace in one county, as Yorkſhire, mult 

be backed, that is, ſigned by a juſtice of the peace in ano · 


(8) 2 Hawk. P. C. 85. (h) 1 Hal. P. C. 580. 2 Hawk. P. C. 55 

(i) A practice had obtained in the ſecretaries office ever ſinee 
the reſtoration, grounded on ſome clauſes in the acts for reg i 
lating the preſs, of iſſuing general warrants to take up (withou 
naming any perſon in particular) the authors, printers and pub- 
| liſhers of ſuch obſcene or ſeditious libels, as were particular 
ſpecified in the warrant, When thoſe acts expired in 1694, the 
ame practice was inadvertently continued, in every reign a0 By 
under every adminiſtration, except the four laſt years of quei 
Anne, down to the year 1963 : when ſuch a warrant being iſſued 
to apprehend the authors, printers and publiſhers of a certa 
ſeditious libel, its validity was diſputed ; and the warrant wi 
E by the whole court of king's bench to be void, in the 
cale of Money v. Leach. Trin. 6 Geo, III. B. R. After which 
the iſſuing of ſuch general warrants was declared illegal by * 

vote of the houſe commons, (Com. Journ. 22 Apr. 1766.) 
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. ther, as Middleſex, before it can be executed 8 For- 
WE mnerly, regularly ſpeaking, there ought to have been a freſh. 
warrant in every freſh county; but the practice of back-_ 
ing warrants had long prevailed without law, and was at 
laſt authorized by atutes 23 Geo. II. c. 26. and 24 Geo. 


II. C. 55 


2. ARRESTS by fees, i avarrant, may be ex- 
ecuted, 1. By a juſtice of the peace; who may himſelf ap- 
prehend, or cauſe to be apprehended, by word only, any 
perſon committing a felony or breach of the peace in his 
We preſence (k). 2. The ſheriff, and 3. The coroner, may ap- 
prehend any, felon within the county without warrant. 4. 
WW Thc conſtable, of whoſe office we formerly ſpoke (1), hath 
great original and inherent authority with regard to arreſts. 
Be may, without warrant, arreſt any one for a breach of 
dhe peace, and carry him before a juſtice of the peace. 
And, in caſe of felony actually committed, or a dangerous 


TT wounding whereby felony is like to enſue, he may upon 


A probable ſuſpicion arreſt the felon ; and for that purpoſe is 
authorized (as upon a juſtice's warrant) to break open doors, 


and even to kill the felon if he cannot otherwiſe be taken; 


and, if he or his aſſiſtants be killed in attempting ſuch arreſt, 

it is murder in all concerned (m). 5. Watchmen, either 
thoſe appointed by the ſtatute of Wincheſter, 13 Edw. I. 

c. 4. to keep watch and ward in all towns from ſunſetting 
to ſunriſing, or ſuch as are mere aſſiſtants to the conſtable, 
may virtute officit arreſt all offenders, and particularly night- 
walkers, and commit them to cuſtody till the morning (n). 


3. Any private perſon (and 4 fortiori a peace officer) 
that is preſent when any felony is committed, is bound by 
the law to arreſt the felon ; on pain of fine and impriſon- 
ment, if he eſcapes though the negligence of the ſtanders 
by (o). And they nay juſtify breaking open doors upon 
following ſuch felon : and if hey kill him, provided he can- 

Vor, IV. . 8 not 


0 1 Hal. P. C. 86. 
See Vol. I. pag. 355. Im) 2 Hal. P. C. 88—96. 
n) Lid. 98. | 5 (0) 2 Hawk. P. C. 74. 
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not be otherwiſe taken, it is juſtifiable; though if they are 
killed in endeavouring to make ſuch arreſt, it is mur. Wi 
der (p). Upon probable ſuſpicion alſo a private perſon 
may arreſt the felon, or other perſon ſo ſuſpected (q), but 
he cannot juſtify breaking open doors to do it; and if ei- 
ther party kill the other in the attempt, it 1s manſlaughter, 
and no more(r). It is no more, becauſe there is no mali- 
cious deſign to kill: but it amounts to ſo much, becauſe it 
would be of moſt pernicious conſequence, if under pretence 
of ſuſpecting felony, any private perſon might break open 
a houſe, or kill another; and alſo becauſe ſuch arreſt upon 
ſuſpicion is barely permitted by the law, and not enjoined, 
as in the caſe of thoſe who are preſent when a felony i 


committed. 


4. THERE is yet another ſpecies of arreſt, wherein both 
officers and private men are concerned, and that is upon an 
hue and cry raiſed upon a felony committed. An hue (from i 
huer, to ſhout) and cry, hutefium et clamor, is the old com- 
mon law proceſs of purſuing with horn and with voice, all 
felons, and ſuch as have dangerouſly wounded another (s). 
It is alſo mentioned by ſtatute Weſtm. I. 3 Edw. I. c. 9. 
and 4 Edw. I. ge officio coronatcris. But the principal 
ſtatute, 1elative to this matter, is that of Wincheſter, 13 
Edw. I. c. 1 & 4. which dire&s, that from thenceforth 

every country ſhall be ſo well kept, that, immediately upon 
, Tobberies and felonies eommitted, freſh ſuit ſhall be mad: 
® from town to town, and from county to county ; and that 
hue and cry ſhall be raiſed upon the felons, and they that 
keep the town ſhall follow with hue and cry, with all the 
town and the towns near; and ſo hue and cry ſhall be 


made from town to town, until they be taken and deliver- a 
ed to the ſheriff. And, that ſuch hue and cry may mor 1 
effectually be made, the hundred is bound by the ſame ſta- p 
tute, g. 3. to anſwer for all robberies therein committed, ſh 
_ unleſs they take the felon ; which is the foundation of al to 


action 


(p) 2 Hal. P. C. 77. (q) Stat, 30 Geo, II. c. 24. 
(r) 2 Hal. P. C. 82, 83. 
(s) EraQton. J. 3. tr. 2. c. 1. C. 1. Mirr. c. 2,4, 6. 
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ada ion againſt the hundred (t), in caſe of any loſs by rob 
bery. By ſtatute 27 Eliz. c. 13. no hue and cry is ſuffici- 
ent, unleſs made with both horſemen and footmen. And 
by ſtatute 8 Geo. II. c. 16. the conſtable or like officer 
refuſing or neglecting to make hue and cry, forfeits 5 /. 
and the whole vill or diſtrict is ſtill in ſtrictneſs liable to be 
amerced, according to the law of Alfred, if any felony be 
committed therein and the felon eſcapes. An inſtitution, 
which hath long prevailed in many of the raftern coun- 
nies, and hath in part been introduced even into the Mogul 
empire, about the beginning of the laſt century; which is 
= {id to have effectually delivered that vaſt territory from 
the plague of robbers, by making in ſome places the villa- 
ges, in others the officers of juſtice, reſponſible for all the 
robberies committed within their reſpective diſtriꝭs (u). 
= Hue and cry (w) may be raiſed either by precept of a juſ- 
WE tice of the peace, or by a peace officer, or by any private 
man that knows of a felony. The party raiſing it muſt ac- 
quaint the conſtable of the vill with all the circumftances 
which he knows of the felony, and the perſon of the felon ; 


; 5 and thereupon the conſtable is to ſearch his own town, 
and raiſe all the neighbouring vills, and make purſuit with 


horſe and foot: and in the proſecution of ſuch hue and 
cry, the conſtable and his attendants have the ſame powers, 
protection, and indemnification, as if acting under the war- 
WW rant of a juſtice of the peace. But if a man wantonly or 
| maliciouſly raiſes a hue and cry, without cauſe, he ſhall be 
ſeverely puniſhed as a diſturber of the public peace (x). 


In order to encourage farther the apprehending of cer- 
tain felons, rewards and immunities are beſtowed on ſuch 
as bring them to juſtice, by divers acts of parliament. 
The ſtatute 4 & 5 W. & M. c. 8. enacts, that ſuch as ap- 
prehend a highwayman, and proſecute him to conviction, 
ſhall receive a reward of 401. from the public; to be paid 
to them (or, if killed in the endeavour to take him, their 


N 2 . executors) 


([t) See Vol. III. pag. 160. 
(u) Mod. Un. Hit, vi. 383. vii. 186. 
(w) 2 Hal. P. C. t0c—104. (x) 1 Hwk. P. C. 7 
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» executors) by the ſheriff of the county: to which the ſta- 
tute 8 Geo, II. c. 16. ſuperadds 10 J. to be paid by the 
hundred indemnified by ſuch taking. By ſtatute 10 & 1 
W. III. c. 23. any perſon apprehending and proſecuting to 
conviction a felon guilty of burglary or private larciny to 
the value of 5 s. from any ſhop, warehouſe, coachhouſe, or 
ſtable, ſhall be excuſed from all pariſh offices. And by. 
ftatute 5 Ann. c. 31. any perſon ſo apprehending and pro- 
ſecuting a burglar, or felonious houſebreaker, (or, if killed 
in the attempt, his executors) ſhall be entitled to a reward 


of 40 J. 
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Or COMMITMENT AND BAIL. 
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HEN a delinquent is arreſted by any of the 
means mentioned in the preceding chapter, he 
ought regularly to be carried before a juſtice of the peace, 
And how he is there to be treated, I ſhall next ſhew, un- 
der the ſecond head, of commitment and bail. 5 


Taz juſtice, before whom ſuch priſoner is brought, is 
bound immediately to examine the circumitances of the 
crime alledged : and to this end by ftatute 2 & 3 Ph. & 
M. c. 10. he is to take in writing the examination of ſuch 
priſoner, and the information of thoſe who bring him : 

which, Mr. Lambard obſerves (a), was the firſt warrant 
given for the examination of a felon in the Engliſh law. 

For, at the common law, nemo tenebatur prodere ſeipſum; 

and his fault was not to be wrung out of himſelf, but rather 

to be diſcovered by other means, and other men. If upon 

this enquiry it manifeſtly appears, either that no ſuch crime 

was committed, or that the ſuſpicion entertained of the 
priſoner was wholly groundleſs, in ſuch caſes only it is law- 
ful totally to diſcharge him. Otherwiſe he muſt either be 
committed to priſon, or give bail; that is, put in ſecurities 
tor his appearance, to anſwer the charge againſt him. 

N 3 This 


(a) Erenarch. b. 2. c. 7. 


* 
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This commitment therefore being only for ſafe cuſtody, 
wherever bail will anſwer the ſame intention, it ought to 
be taken; as in molt of the inferior crimes : but in felo- 
nies, ind other offences of a capital nature, no bail can be- 
a ſecurity equivalent to the actual cuſtody of the perſon. 
Fer what is there that a man may not be induced to for- 


leit, to fave his own life? and what ſatisfaQion or indem- 


nity is it to the public, to feize the effects of them who 
have bailed a murderer, if the murderer himſelf be ſuffered 
to eſcape with impunity ? Upon a principle ſimilar to 
which, the Athenian magiſtrates, when they took a ſolemn 
oath, never to keep a citizen in bonds that could give three 
ſereties of the ſame quality with himſelf, did it with an 
exception to ſuch as had embezzled the public money, or 
heen gvilty of treaſonable practices (h). What the nature 
of bail is, hath been ſhewn in the preceding book (c); vx. 

a delivery, or bailment, cf a perſon to his ſureties, upon 
x giving (together with himſelf) ſufficient ſecurity for 
his appearance : he heing ſuppoſed to continue in their 
f:iendly cuſtody, inſtead of going to gaol. In civil. caſes 
we have ſeen that every defendant is bailable ; but in cri- 


minal matters it is otherwiſe, Let us therefore enquire, in 


what caſes the party accuſed ought, or ought not, to be 
nnn to bail. 2 


AND, firſt, to refuſe or delay to bail any perſon bailable, 
is an offence againſt the liberty of the ſubje&, in any ma- 


giſtrate, by the common law (d); as well as by the ſtatute 


Weſtm. 1. 3 Edw. I. c. 15. and the habeas corjus act, 16 
Car. II. c. 2. And leſt the intention of the law ſhould be 
fruſtrated by the juſtices requiring bail to a greater amount 
than the nature of the caſe demands, it is expreſsly declared 


by ſtatute x W. & M. ſt. 2. c. 1. that exceſſive bail ought 


not to be required: though what bail ſhall be called ex- 


ceſſive, muſt be left to the courts, on conſidering the cir- 


cumſtances of the caſe, to determine. And on the other 
hand, if the magiſtrate takes inſufficient bail, he is liable to 
| | | v 


(b) Pott. Antiq. b. 1. c. 18. (c) See Vol. III. pag. 290- 
(d) 2 Hawk. P. C. 90. | | 


be fined, if the criminal doth not appear (e). Bail may 
be taken either in court, or in ſome particular caſes by the 
WE ſheriff, coroner, or other magiſtrate ; but moſt uſually by 
WE the juſtices of the peace. Regularly, in all offences either 
W againſt the common law or act of parliament, that are be- 
lo felony, the offender ought to be admitted to bail, un- 
eis it be prohibited by ſome ſpecial act of parliament (f). 


| $ In order therefore more preciſely to . what offences 


2 27e bailable, 


LET us next ſee, who may not be admitted to bail, or, 
what offences are not bailable. And here I ſhall not conſi- 
der any one of thoſe caſes in which bail is ouſted by ſtatute, | 
from priſoners convided of particular offences; for then ſuch - 
impriſonment without bail is part of their ſentence and pu- 
niſhment. But, where the impriſonment is only for ſafe 
cuſtody before the conviction, and not for puniſhment after- 
wards, in ſuch caſes bail is ouſted or taken away, wherever 
the offence is of a very enormous nature : for then the public 
1s entitled to demand nothing leſs than the higheſt ſecurity 
that can be given; v?2, the body of the accuſed, in order 
to enſure that juſtice ſhall be done upon him, if guilty, 
= Such perſons therefore, as the author of the mirror ob- 
WE ſerves (g), have no other ſuteties but the four walls of the 
WE prion. By the antient common law, before (h) and ſince (i) 
che conqueſt, all felonies were bailable, till mui der was ex- 
cepted by ſtatute: ſo that perſons might be admitted to 
bail before conviction almoſt in every caſe. But the ſtatute 
Weſtin. r. 3 Edw. I. c. 15. takes away the power of bail- 
ing in treaſon, and in divers inſtances of felony. The ſta- 

| tute 1 & 2 Ph. & Mar. c. 13. gives farther regulations in 
this matter: and upon the whole we may collect (K), that 
no juſtices of the peace can bail, 1. Upon an accuſation of 
treaſon; nor, 2. Of murder: nor, 3. In caſe of man- 
N 4 n flaugliter, 


(c) 2 Hawk. P. C. 89. (f) a Hal P. C. 127. 

(g) e. 2. f. 24. (h) 2 lat. 189. 

(1) In omn. bus placitts de ſelonia ſolet accuſatus per plegr tos dimitii, 
Practer quam in placito de bomicidiv, u): ad tertetem aliter flatu- 
tam eſt. (Glanv. J. 14. c. 1.) 

Pn, Laſt. 186. 2 Hal. P. C. 129, 


u. 23 "Wionss, ! 2956 ö 


ES” 


broken priſon ; beeauſe. it not only carries a N 


openly defamed and known: 12. Perſons charged with 
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| 3 if the * AS be clearly the ſlayer, and not bare. 
ly ſuſpected to be ſo; or if any indictment be found àgainſt bf; 
him: nor, 4. Such as, being committed for felony, have Wl 


of guilt, but is alſo ſuperadding one felony to another: ; 

Perſons outlawed ; 6. Such as have abjured the realm: 7, 
Approvers, of whom we thall ſpeak in a ſubſequent ah "oF : 
ter, and perſons by them accuſed ; 8. Perſons taken with 
the mainour, or in the fact of felony: 9. Perſons charged 
with arſon: 10. Excommunicated perfons, taken by writ 
de excommunicande cat iendo : all which are clearly not admil- 
ſible to bail. Others are of a dubious nature, as, 11. Thieves 


other felonies, or manifeſt and enormous cffences, not be- 
ing of good fame: and 13. Acceſſories to felony, that l. 
bour under the ſame want of reputation. , Theſe ſeem to 
be in the diſcretion of the juſtices, whether bailable or not, 
The laft claſs are ſuch as muſt be baited upon offering ſuffi. 
cient ſurety ; as, 14. Perſons of good fame, charged with; 
bare ſuſpicion of manſlaughter, or other inferior homicide: na 
15. Such perſons, being charged with petit larciny or am 
felony, not before ſpecified : or, 16. With being acceſſor 
te any felony, Laſtly, it is agreed that the court of king's 
bench (or any judge thereof in time of vacation) may bail 
for any crime whatfcever, be it treaſon (I), murder, of 
any other offence, according to the circumſtances of the} 
caſe. And herein the wiſdom of the law is very manifeſt. 
To allow bail to be taken commonly for ſuch enormous 
crimes, would greatly tend to elude the public juſtice: and 
yet there are caſes, though they rarely happen, in which it 
would be hard and unjuſt to confine a man in priſon, though 
accuſed even of the greateſt offence. The law has therefore 
provided one court, and only one, which has a diſcretionary 
power of bailing in any caſe : except only, even to this high 


juriſdiction, and of ogurſe to all inferior ones, ſuch perſons 
as 
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(I In the reign of queen Elizabeth it was the unanimous opi 
nion of the judges, that no court cou'd bail upon a commitment, 
for a charge of high treaſon, by any of the queen's privy cout 
cil. ( * 298.) 1 | 


Fe WON GS. „ 
ds are committed by either houſe of parliament, ſo long as 
the ſeſſions laſt 3 or ſuch as are committed for contempts 
by any of the king's ſuperior courts of juſtice. | 


UPpoN the whole, if the offence be not bailable, or the 
| party cannot find bail, he 1s to be committed to the county 
| gaol by the mittimus of the juſtice, or warrant under his 
hand and ſeal, containing the cauſe of his commitment; 
mere to abide till delivered by due courſe of law (m). But 
mis impriſonment, as has been ſaid, is only for fafe cuſtody, 
and not for puniſhment : therefore; in this dubious interval 
between the commitment and trial, a priſoner ought to be 
uſed with the utmoſt humanity ; and neither be loaded with 
needleſs fetters, or ſubjected to other hardſhips than ſuch 
as are abſolutely requiſite for the purpoſe of confinement 
only: though, what are fo requiſite, muſt too often be left 
to the diſcretion of the gaolers; who are frequently a 
mercileſs race of men, and, by being converſant in ſcenes 
of miſery, ſteeled againſt any tender ſenſation. Yet the 
law will not juſtify them in fettering a priſoner, unleſs 
A where he is unruly, or has attempted an eſcape (n): this 

being the humane language of our antient lawgivers (o), 
„ cufſfodes foenam ſibi commiſſorum non augeant, nec eos tor- 
i grcant; ſed omni ſarvitia remota, pietategue adbibita, 

_ -- j:d/cia debite exequantur.” | 


(ra) 2 Hal. P. Len 122. N (n) 2 loft. 81. Loſt. 
(0) Flet. I. 1. c. 26. 3 3 33 
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CHAPTER THE TWENTY THIRD. 


Op THE MG. MODES or PRO- 
SECUTION. 7 


(HE next ſtep towards the poniſiniekt of en i 

their proſecution, or the manner of their formal ac- 
cu. And this is either upon a previous finding of 
the fact by an inqueſt or grand j jury; or without ſuch pre- 
vious finding. The former way is either by fre/entment, 
or indictmenr. | 


Toe preſentment, generally taken, is a very comprehen- 
five term; including not only preſentments p-operly ſo call- 
ed, but alſo inquiſitions of office, and indictments by a grand 
jury. A preſentment, properly ſpeaking, is the notice taken 
by a grand jury of any offence from their own knowledge 
or obſervation (a), without any bill of indictment laid be- 
fore them at the ſuit of the king. As, the preſentment cf 
a nuiſance, a libel, and the like; upon which the officer 
of the court muſt afterwards frame an indictment, before 
the party preſented as the author can be put to anſwer it. 
An inquiſition of office is the act of a jury, ſummoned by 
the proper officer to inquire of matters relating to the 


crown, upon evidence laid before them. Some of theſe are . 
in themſelves convictions, and cannot afterwards be tra- 


verſed or denied; and therefore the inqueſt, or jury, ought | 
| | to 


(a) L:mb, Eirenarch, J. 4 c. 5. 


W Ch.2z Wroncs. 299 
1 to hear all that can be alledged on both fides. Of this na- 
ure are all inquiſitions of felo de ſe; of flight in perſons 
accuſed of felony ; of deodands, and the like; and pre- 


W {entments of petty offences in the ſheriff's tourn or court- 


Jeet, whereupon the preſiding. officer may ſet a fine. Other 
Ws inquiſitions may be afterwards traverſed and examined, ; as 
1 particularly the coroner's inquiſition of the death of a man, 
W when it finds any one guilty of homicide : for in ſuch caſes 


7 the offender ſo preſented mult be arraigned upon this inquiſi- 


tion, and may diſpute the truth of it; which brings it to a 
kind of indictment, the moſt ufual and effectual means of 
proſecution, and into which we will therefore inquire a 
little more minutely. 


II. AN iadidtment (b) is a written accuſation of one or 
more perſons of a crime or miſdemeſnor, preferred to, and 
preſented upon oath by, a grand jury. To this end the 
ſheriff of every county is bound to return to every ſeſſion 
of the peace, and every commiſſion of ver and ferminer, 
nnd of general gaol delivery, twenty-four good and lawful 
men of the county, ſome out of every hundred, to inquire, 

We preſent, do, and execute all thoſe things, which on the part 
oc our lord the king ſhall then and there be commanded 
chem (c). They ought to be freeholders, but to what a- 

W mount is uncertain (d): which ſeems to be caſus omiſſus, 
and as proper to be ſupplied by the legiſlature as the qualifi- 
cations of the petit jury; which were formerly equally 
-rague and uncertain, but are now ſettled by ſeveral acts of 
parliament, However, they are uſually gentlemen of the 
beſt figure in the county. As many as appear upon this 
panel, are ſworn upon the grand jury, to the amount of 
| twelve at the leaſt, and not more than twenty-three ; that 
| twelve may be a majority. Which number, as well as the 
conſtitution itſelf, we find exactiy deſcribed, ſo early as the 
laws of king Ethelred (e). Exeant ſeniores duodecim thani, 
el fracſectus cum eis, et jurent ſuper ſandlvarium quod 
« ers in manus datur, quod nolint ullum innocentem accuſare, 

| = SS Acc 


(b) see  appendia . _.(e}) Ae 
(3) Jb. d. 188. (e) Wilk. LL. Angl. Sax. 117. 
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nec aliquem noxium celare.” In the time of king Richard 
the firſt (according to Hovenden) the proceſs of electing the 
grand jury, ordained by that prince, was as follows: four 


| knights were to be taken from the county at large, who 


choſe two more out of every hundred; which two aſſo- 
ciated to themſelves ten other principal Getmen; and thoſe 
twelve were to anſwer concerning all particulars relating to 
their own diſtrict. This number was probably found too 
large and inconvenient ; but the traces of this inſtitution 
fill remain, in that ſome of the jury muſt be ſummoned 
out of every hundred. This grand jury are previouſly in- 
ſtructed in the articles of their inquiry, by a charge from 
the judge who reſides upon the bench. They then with- 
draw, to fit and receive indictments, which are preferred 
to them. in the name of the king, but at the ſait of any 
private proſecutor; and they are only to hear evidence on 
behalf of the Proſecution : for the finding of an indict- 
ment is only in the nature of an inquiry or accuſation, 
which is afterwards to be tried and determined; and the 
grand jury are only to inquire upon their oaths, whether 
there be ſufficient cauſe to call upon the party to anſwer it. 
A grand jury however ought to be thoroughly perſuaded of 


the truth of an indictment, fo far as their evidence goes; 


and not to reſt ſatisfied merely with remote pr obabilities : a 
doctrine, that might be e to 90 oppre ſſi ve pur. 
poſes (f). 


Taz grand jury are Word to inquire, only for the body 
of the county, pro corfore comitatus: and therefore they 
cannot regularly inquire of a fact done out of that county 
for which they are tworn, unleſs particularly enabled by 
act of parliament. And to ſo high a nicety was this matter 
antiently carried, that where a man was wounded in one 
county, and died in another, the offender was at common 
law indictable in neither, becauſe no complete act of felony 
was done in any one of them: but by ſtatute 2 & 3 Edw, 
VI. c. 24. he is now indictable in the county where the 


party died. And ſo in ſome other caſes: as particularly, 


Where 


(f) State Trials, IV. 183. 


cn. 23. : WRON GS. 301 


I where treaſon is committed out of the realm, it may be 
= inquired of in any county within the realm, as the king 
all direct, in purſuance of ſtatutes '26 Hen. VIII. c. 13. 
5; Hen. VIII. c. 2. and 5 & 6 Edw. VI. c. 11. But, in 
general, all offences muſt be inquired into as well as tried 
in the county where the fact is committed. | 


WHEN the grand jury have heard the evidence, if they 
WS think it a groundleſs accuſation, they uſed formerly to en- 
SS dorſc on the back of the bill, © ignoramus ;”” or we know 
, nothing of it; intimating, that though the facts might poſ- 
ſibly be true, that truth did not appear to them; but now, 
WS they aſſert in Engliſh, more abſolutely, „not a true bill; 
and then the party is diſcharged without farther anſwer. 
But a frech bill may afterwards be preferred to a ſubſequent 
; grand jury. If they are ſatisfied of the truth of the accu- 
ſation, they then endorſe upon tt, “a true bill:“ antiently, 
« Hilla vera.” The indictment is then ſaid to be found, 
and the party ſtands indicted. But, to find a bill, there muſt 
at leaſt twelve of the jury agree: for ſo tender is the law 
of England of the lives of the ſubjects, that no man can 
ve convicted at the ſuit of the king of any capital offence, 
unless by the unanimous voice of twenty-four of his equals. 
and neighbours : that is, by twelve at leaſt of the grand 
yury, in the firſt place aſſenting to the accuſation ; and 
WE afterwards, by the whole petit jury, of twelve more, find- 
ing him guilty upon his trial. But, if twelve of the grand 
ry aſſent, it is a good preſentment, though ſome of the 
reſt diſagree (g). And the ndi&tment, when ſo found, is 
WE publickly delivered into eourt. | | 


INDICTMENTS muſt have a preciſe and ſufficient certain- 
ty. By ftatute 1 Hen. V. c. 5. all indictments muſt ſet 
forth the chriſtian name, ſirname, and addition of the ſtate 
and degree, myſtery, town, or place, and the county of the 
offender : and all this to identify his perſon. The time, and 
Lace, are alſo to be aſcertained, by naming the day, and 
townſhip, in which the fact was. committed: though a miſ- 

| take 
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take in theſe points is in general not held to be material, 
provided the time be laid previous to the finding of the in. 
dictment, and the place to be within the juriſdiction: of the 
court, But ſometimes the zime may be very material, 
where there is any limitation in point of time aſſigned for Ml 
the proſecution of offenders; as by the ſtature 7 Will, III. 
c. 3. which enacts, that no proſecution ſhall be had for any 
of the treaſons or miſpriſions therein mentioned (except ay 
aſſaſſination deſigned or attempted on the perſon of the king FH 
unleſs the bill of indictment be found within three year ne 
after the offence committed (h): and, in caſe of murder, thei 
time of the death muſt be laid within a year and a day after 
the mortal ſtroke was given. Thegfexce itſelf muſt alſo be 
ſet forth with clearneſs and certainty: and in ſome crime Ml 
particular words of art muſt be uſed, which are ſo appro- 
priated by the law to expreſs the preciſe idea which it er- 
tertains of the offence, that no other words, however ſyn- 
onymous they may ſeem, are capable of doing it. Thus 
in treaſon, the facts muſt be laid to be done, © treaſonably, Wn 
& and againſt his allegiance ;” antiently © proditorie et cor-Wi 
terra ligeantiae ſuae debitum: elſe the indictment is void i 
In indiftments for murder, it is neceſſary to ſay that th 
party indifted © murdered,” not * killed” or < flew," 
the other; which till the late ſtatute was expreſſed in Latin 
by the word © amurdravit (i).“ In all indictments for f. 
lonies, the adverb - felonioufly felonice,” muſt be uſedi 
and for burglaries alſo, „ burglariter, or in Engl: 
« burglarioufly : and all theſe to aſcertain the intent. IM 
rapes, the word “ rapuit, or © raviſhed,” is neceſſary, 
and muſt not be expreſſed by any periphraſis; in order tl 
render the crime certain. So in larcinies alſo, the word $ Ta 
« felonice cepit et aſtortavit, feloniouſly took and carried Wi 
« way,” are neceſſary to every indiftment ; for theſe on 
can expreſs the very offence. Alſo in indictments for mu hie 
der, the izngth and depth of the wound ſhould in gener WW by 
be expreſſed, in order that it may appear to the court i 
have been of a mortal nature: but if it goes through ti 
body, then its dimenſions are immaterial, for that 1s 74 

5 1-4 ; parent) 


(h) Foſt. 249. () See Vol. HI. pag. 321. 
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* parently ſufficient to have been the cauſe of the death, 
Alſo where a limb, or the like, is abſolutely cut off, there 
uch deſcription is impoſſible (k). Laſtly, in indictments the 
alle of the thing, which is the ſubject or inſtrument of the 
ffenge, muſt Tee be expreſſed. In indictments for 
arcinies this is neceſſary, that it may appear whether it be 
rand or petit larciny; and whether entitled or not to the 

eneft of clergy: in homicide of all ſorts it is neceſſary; 
==: the weapon, with which it is committed, is forfeited to 
he king as a deodand. 


THE remaining methods of proſecution are without any 
rrevious finding by a jury, to fix the authoritative ſtamp 
pf veriſim ilitude upon the accuſation. One of theſe, by 
he common law, was when a thief was taken with the 
ainour, that is, with the thing ſtolen upon him, in manu. 
or he might, when ſo detected flagrante delicto, be brought 
to court, arraigned, and tried, without inditment ; as by 
ee Daniſh law he might be taken and hanged upon the 
ot, without accuſation or trial (I). But this proceeding 
as taken away by ſeveral ſtatutes in the reign of Edward 

e third (m): though in Scotland a ſimilar proceſs remains 

WD this day (n). So that the only ſpecies of proceeding at 
Wc ſuit of the king, without a previous indictment or pre- 
ntment by a grand jury, now y ſeems to be that of infor- 
ation. | 


III. InroRMATIONS are of two forts ; firſt, thoſe which 

e partly at the ſuit of the king, and partly at that of a ſub- 
a; and ſecondly, fuch as are only in the name of the 
ing. The former are uſually brought upon penal ſtatutes, 
0 nich inflict a penalty upon conviction of the offender, one 
nico the uſe of the king, and another to the uſe of the 
former; and are a ſort of qui tam actions, (the nature of 
hich was explained in a former volume (o)) only carried 
n by a criminal inſtead of a civil proceſs : upon which I 


ſhall 


(k) 5 Rep. 122. {!) Stiernh, de jure Sueon, J. 3. c. 5. 
(m) 2 Hal. P. C. 149. (n) Lord Kayms. I. 331. 
(0) Sce Vol. III. pag. 160. . 
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ſhall therefore only obſerve, that by the ſtatute 31 Eliz. e. 5, 
no proſecution upon any penal ſtatute, the fuit and bene; Wi 
whereof are limited in part to the king and in part to the 
proſecutor, can be brought by any common informer afte| 
one year is expired ſince the commiſſion of the offence; not 
on behalf of the crown after the lapſe of two years longer; 
nor, where the forfeiture is originally given only to the king, 
can ſuch proſecution be had after the expiration of two 
years from the commiſſion of the offence. 
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THE informations, that are exhibited i in the name of the 
King alone, are alſoof two kinds: firſt, thoſe which are truly 
and properly his own ſuits, and filed ex officio by his ow 
immediate officer, the attorney general : ſecondly, thoſein 
which, though the king is the nominal proſecutor, yet it i 
at the relation of ſome private perſon or common informer; 
and they are filed by the king's coroner and attorney in the 
court of king's bench, uſually called the maſter of the 
crown-office, who is for this purpoſe the ſtanding officer 
the public. The objects of the king's own proſecutiony 
filed ex officio by his own attorney general, are propel 
ſuch enormous miſdemeſnors, as peculiarly tend to diſturb 
or endanger his government, or to moleſt or affront himin 
the regular diſcharge of his royal functions. For offence 
ſo high and dangerous, in the puniſhment or prevention off 
which a moment's delay would be fatal, the law has give 
to the crown the power of an immediate proſecution, with: 
out waiting for any previous application to any other triby- 
nal. A power fo neceſſary, not only to the eaſe and ſafety 
but even to the very exiſtence of the executive magiſtrate, 
was orginally reſerved in the great plan of the Engl 
conſtitution, which has wiſely provided for the due preſer WW 
vation of all its parts. The objects of the other ſpeci 
of informations, filed by the maſter of the crown- office i 
upon the complaint or relation of a private ſubject, at 
any groſs and notorious miſdemeſnors, riots, batterie, 
libels, and other immoralities of an atrocious kind (p) 
not peculiarly tending to diſturb the government (i 
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(y) 2 Hawk, P. C. 260. 
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thoſe are left to the care of the attorney general) but 
which, on account of their magnitude or pernicious exam 
Pe, deſerve the moſt public animadverſion. And when an 
nformation is filed, either thus, or by the attorney general 
x officio, it mult be tried by a petit jury of the county where 
he offence ariſes 5 after which, if the defendant be found 
puilty, he muſt reſort to the court for his puniſhment. 
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THERE can be no doubt but that this mode of proſecu- 
jon, by information (or ſuggeſtion) filed on record by the 
ing's attorney general, or by his coroner or maſter of the 
rown-office in the court of King's bench, is as antient as 
he common law itſelf (q). For as the king was bound to 
proſecute, or at leaſt to lend the ſanction of his name to a 
proſecutor, whenever a grand jury informed him upon their 
paths that there was a ſufficient ground for inſtituting a 
riminal ſuit ; ſo, when theſe his immediate officers were 
WStherwiſe ſufficiently aſſured that a man had committed a 
zroſs miſdemeſnor, either perſonally againſt the king or 
ais government, or againſt .the public peace and good or- 
ler, they were at liberty, without waiting for any farther 
ntelligence, to convey that information to the court of 
WK ng's bench by a ſuggeſtion on record, and to carry on the 
rolſecution in his majeſty's name. But theſe informations 
Wl of every kind) are confined by the conſtitutional law to 
ere miſdemeſnors only : for, wherever any capital offence 
charged, the ſame law requires that the accuſation be 
Sr rranted by the oath of twelve men, before the party ſhall 

e put to anſwer it. And, as to thoſe offences, in which 
nformations were allowed as well as indiftments, ſo long as 
hey were confined to this high and reſpectable juriſdiftion, 
and were carried on in a legal and regular courſe in his ma- 
eſty's court of king's bench, the ſubje& had no reaſon to 
omplain, The ſame notice was given, the ſame proceſs 
as iſſued, the ſame pleas were allowed, the ſame trial by 
ury was had, the ſame judgment was given by the ſame 
udges, as if the — had W been by indict- 
ment. 


(q) 1 Show. 118. 
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ment, But when the ſtatute 3 Hen. VII. c. 1. had extend. 
ed the juriſdiction of the court of ſtar- chamber, the mem. 
bers of which were the ſole judges of the law, the fact, ai 
the penalty; and when the ſtatute 11 Hen. VII. c. 3. half 
permitted informations to be brought by any informer wil 
on any penal ſtatute, not extending to life or member, at th 
aſlies or before the juſtices of the peace, who were to hei 
and determine the fame according to their own diſcretion 
then it was, that the legal and orderly juriſdiction of thi 
court of king's bench fell into diſuſe and oblivion, af 
Empſon and Dudley (the wicked inſtruments of king Her 
VII.) by hunting out obſolete penalties, and this tyrannialf 
mode of proſecution, with other oppreſſive devices (r), con 
tinually haraſſed the ſubject and ſhamefully inriched till 
crown. The latter of theſe acts was ſoon indeed repeal: 
by ſtatute x Hen. VIIT. c. 6 but the court of ftar-chamke * 
continued in high vigour, and daily i increaſing its author = 1 
ty, for more than a century longer; till finally aboliſh _ 
by ſtature 16 Car. I. c. 10. 5 = 
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Uros this diſſolution the old common law (s) 2uthoiifilli 
of the court of king's bench, as the caſſos morum of the nl 
tion, being found neceſſary to reſide ſomewhere for ti 1 
peace and good government of the kingdom, was again it 1 
vived in practice (t). And it is obſervable, that, in thi 
ſame act of parliament which aboliſhed the court of ſta$ 1 
chamber, a conviction by information is cxpreſsly reckonali 
up as one of the legal modes of conviction of ſuch perſonz | 
as ſhould offend a third time againſt the proviſions of thai 
ſtatute (u). It is true, fir Matthew Hale, w ho preſided i 
this court ſoon after the time of ſuch revival, is ſaid () 
have been no friend to this method of proſecution : aud 1 
if ſo, the reaſon of ſuch his diſlike, was probably the iſ 
uſe, which the maſter of the crown-office then made of hu 
authority, by permitting the lubject | to be haraſſed vill 
vexatio | My 


(r) 1 And. 187. (s) 5 Med. 464. | 
(t) Styl. Rep. 217. 245. Styl. pradt. Reg. rr. 1 lafo r. natia (x\ 
pag. 187. (edit. 1657.) 5 71. 1 i * 
(u) Stat. 16 Car. I. c. 10. §. 6. (w) 5 Mod. 460. 
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tous informations, whenever applied to by any malici- 
| or revengeful proſecutor ; rather than his doubt of their 
tlity, or propriety upon urgent occaſions (x). For the 

er of filing informations, without any control, then re- 
d in the breaſt of the maſter : and, being filed in the 
e of the king, they ſubjected the proſecutor to no coſts, 
ugh on trial they proved to be groundleſs. This op- 
five uſe of them, in the times preceding the revolution, 
aſioned a ſtruggle, ſoon after the aceeſſion of king Wil- 
(y), to procure a declaration of their iJlegality by the 
gment of the court of king's bench. But fir John Holt, 
o then preſided there, and all the judges, were clearly of 
nion, that this proceeding was grounded on the common 
, and could not be then impeached. And, in a few years 
erwards, a more temperate remedy was applied in parlia- 
nt, by ſtatute 4 & 5 W. & M. c. 18. which enacts, that 
WE clerk of the crown ſhall not file any information with- 
Wt expreſs direction from the court of king's bench: and 
WE cvery proſecutor, permitted to promote ſuch informa- 
o, ſhall give fecurity by a recognizance of twenty pounds 
hich now ſeems to be too ſmall a ſum) to proſecute the 
ne with effeft ; and to pay coſts to the defendant, in caſe 
be acquitted thereon, unleſs the judge, who tries the 
ormation, ſhall certify there was reaſonable cauſe for fi- 
git; and, at all events to pay coſts, unleſs the informa- 
n ſhall be tried within a year after iſſue joined. But 
ere is a proviſo in this act, that it ſhall not extend to any 
her informations, than thoſe which are exhibited by the 
tler of the crown-office : and, conſequently, informati- 
| at the king's own ſuit, filed by his attorney general, 

no way reſtrained thereby. 
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| THERE is one ſpecies of informations, ſtill farther regu- 
ted by ſtatute. g Ann. c. 20. vis. thoſe in the nature of a 
rit of uo warranto; which was ſhewn, in the preceding 
plume (2), to be a remedy given to the crown againſt ſuch 
had uſurped or intruded into any office or franchiſe. The 
| modern 
(*) 1 Saund, 301. 1 SyJ. 174. 
(y) M. 1. W. & M. 5 Mod. 459. Comb. 141. Faire 361. 
Show. 106. | | 


(z) See Vol. III. pag. 262, 
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modern information: tends to the ſame purpoſe as the al b; 
ent writ, being generally made uſe of to try the civil rig 7 
of ſuch franchiſes; though it is commenced in the f 1 F 4 
manner as other informations are, by leave of the court, 
at the will of the attorney. general: being properly aq 7 
minal proſecution, in order to fine the defendant for 
uſurpation, as well as to ouſt him from his office; yet i 
ally conſidered at preſent as merely a civil proceeding, 


THEsE are all the methods of proſecution at the ſu] 
the king. There yet remains another, which is meren 
the ſuit of the ſubje&t, and is called an appeal. 


IV. AN appeal, in the ſenſe wherein it is here uſed, d * 
not ſignify any complaint to a ſuperior court of an ini 
done by an inferior one, which is the general uſe of a 
word; but it here means an original ſuit, at the tim 
its firſt commencement (a). An appeal therefore, wall 
ſpoken of as a criminal proſecution, denotes an'acculli 
by a private ſubject againſt another, for ſome = = 
crime ; demanding puniſhment on zccount of the pati 
lay injury ſuffered, rather than for the offence * E. 
public. As this method of proſecution is ſtill in fo 
cannot omit to mention it: but, as it is very little in 
on account of the great nicety required in conduQing 
I ſhall treat of it very briefly ; referring the ſtudent form 
particulars to other voluminous compilations (b). 


THis private proceſs, for the puniſhment of pull 
crimes, had probably its original in thoſe times, whe 
private pecuniary ſatisfaftion, called a weregild, was ol 
ſtantly paid to the party injured, or his relations, to exp 
enormous offences. This was a cuſtom derived to u 


common with other northern nations (c), from our al 
| q 


* 
bo * 
. 
bd 2 
3 
3 
55 7 


- * 
* 


1 
tons 


(a) It is derived from the Fi ench, “ appeller,”” the verb 20 
which ſignifies to call upon, ſummon, or chal! lenge one; 200 
the verb neuter, which ſignifies the ſame as the ordinary & 2 
of © appeal” in Engliſh, | 
(b)2 Hawk, P. C. th, 23. le) Stierph. de jure Sueon. 1.30 
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tus (d),“ luitur homicidium certo armentorum ac peco- 
numero; recipitque ſatisfattionem uni verſa domus (e). 
She ſame manner by the Iriſh Brehon law, in caſe of 
der, the Brehon or judge was uſed to compound be- 


cuted him, by cauſing the malefactor to give unto. 
„or to the child or wife of him that was ſlain, a rc- 


in our Saxon laws (particularly thoſe of king Athel- 
(g)) the ſeveral weregilds for homicide eſtabliſhed in 
reſſive order, from the death of the ceorl or peaſant, 
b that of the king himſelf (h). And in the laws of king 
y I (i), we have an account of what other offences were 
redeemable by weregild, and what were not fo (k). 

erefore, during the continuance of this cuſtom, a pro- 
vas certainly given, for recovering the weregild by the 
to whom it was due; it ſeems that, when theſe offen- 

y degrees grew no longer redeemable, the private pro- 

was ſtill continued, in order to inſure the infliction of 
ment upon the offender, though the party injured 

allowed no pecuniary compenſation for the offence. 
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r, though appeals were thus in the nature of proſecu- 
for ſome atrocious injury committed more immedi- 
: | | - ately 
ae M. G. c. 21. | 
And in another place, (c. 12.) ©** Delifis, pro modo poenarum, 
forum pecrorumgue numero convicti mulftantur, Pars mulftae 
i vel civital i; pars ipſi qui windicatur, wel propiaguis ejus, 
/0/o:tur,” 2: | | | 
WW Spenier's ſtate of Ireland, pag. 16 13. edit, Huges. 
Judic. Civit, Lund, Wilk. 71. 
The weregild of a ceorl was 266 thrymſas, that of the king 
o; each thrymſa being equal to about a ſhilling of our pre- 
money. The weregild of a ſubje& was paid entirely to the 
ions of the party flain :, but that of the king was divided; 
alf being paid to the public, the other to the royal family, 
Ee Ex, | | | 
Ia Turkey this principle is ſlill carried fo far, that even 
ver 18 never proſecuted by the officers of the government, 
th us. It is the buſinels of the next relations, and them 

to revenge the laughter of their kinſmen: and if they 
r Chooſe (as they generally do) to compceund the matter for 
26 more is ſaid about it, (Lady M. W. Montague. 
42. | N 


the antient Germans; among whom according to 


the murderer, and the friends of the deceaſed who 


pence which they called an eriach (f). And thus we. 


court of the high conſtable and marſhal. The cognizan 


chivalry, on ſuch an appeal of treaſon (in): but the fi 


| ſons robbed, raviſhed, maimed, or whoſe houſes are bum 
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ately againſt an individual, yet it alſo was antiently permit, 
ted that any ſubject might appeal another ſubject of high. iſ 
treaſon, either in the courts of common law (1), or in pu. 

liament, or (for treaſons committed beyond the ſeas) in h 


of appeals in the latter ſtill continues in force: and ſol 
as 1631 there was a trial by battle awarded in the court fff 


was virtually aboliſhed (n) by the ſtatutes 5 Edw. III. c. 9 
and 25 Edw. III. c. 24. and the ſecond expreſsly by ſtatut 
1 Hen. IV. e. 14. So that the only appeals now in force, 
for things done within the realm, are 1 oo of f felony an 
mayhem. 


AN appeal of felony may be brought for . commit 
ted either againſt the parties themſelves, or their relation Mi ; 
The crimes againſt the parties themſelves are larciny, ra 
and arſon, And for theſe, as well as for mayhem, the pe: 


may inſtitute this private proceſs. The only crime again 
one's relation, for which an appeal can be brought, is thai 
of killing him, by either murder or manſlaughter, But ti 
cannot be brought by every relation: but only by the wit 
for the death of her huſband, or by the heir male for th 


death of his anceftor ; which heirſhip was alſo confind m 


by an ordinance of king Henry the firſt, to the four near Wi ju 
eſt degrees of blood (o). It is given to the wife, on account Wl F. 


of the loſs of her huſband: therefore, if ſhe marries agan, Wi «« 


before or pending her appeal, it is loſt and gone; or, 
ſhe marries after judgment, ſhe ſhall not demand execut-i 
on. The heir, as was ſaid, muſt alſo be heir male, an 
ſuch a one as was the next heir. by the courſe of the con 
mon law, at the time of- killing of the anceſtor. But 
this rule has three exceptions : 1. If the perſon killed lears 
an innocent wife, ſhe only, and not the heir, ſhall have tt 
appeal: 2. If there be no wife, and the heir be accuſed i 
the murder, the perſon, who next to him would hat 
been heir male, ſhall bring the appeal: 3. If the wife kill 
ber 


(1) Britt. c. 22. (m) By Donald lord Rea agaialt Dari 
Karnſey. (Ruſhw. vol. 2. part, 2. pag. 112. 
ON 1 Hal. P. C. 349. (o) Mirr, c. 2. > 7: 
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| her huſband, the heir may appeal her of the death. And, 


by the ſtatute of Glouceſter, 6 Edw. I. c. 9. all appeals of 
death muſt be ſued within a year and a day after the com- 
pletion of the felony by the death of the party : which 
ſeems to be only declaratory of the old common law; for 
in the Gothic conſtitutions we find the ſame, “ prae- 
« ſcriptio annalis, quae currit adverſus auctorem, fi de 
« homicidia ei non conſtat intra annum à caede facta nec 
« quenquam interea arguat et accuſet (p).“ 


THESE appeals may be brought, previous to any indict- 
ment; and, if the appellee be acquitted thereon, he cannot 
be afterwards indicted for the ſame offence. In like man- 
ner as by the old Gothic conſtitution; if any offender gain- 


Jed a verdict in his favour, when proſecuted by the party 


injured, he was alſo underſtood to be acquitted of any crown 
proſecution for the ſame offence (q) : but, on the contrary, 
if he made his peace with the king, ſtill he might be pro- 


ſecuted at the ſuit of the party. And ſo, with us, if a 


man be acquitted on an inditment of murder, or found 
guilty, and pardoned by the king, ſtill he may, by virtue of 


W f:tute 3 Hen. VII, c. 1. be proſecuted by appeal for the 


ſame felony, not having as yet been puniſhed for it: though, 
if he hath been found guilty of manſlaughter on an indict- 
ment, and hath had the benefit of clergy, and ſuffered the 


judgment of the law, he cannot afterwards be appealed. 


For it is a maxim of law, that“ nemo bis punitur fra 


© coder delicto. 


Ir the appellee be found guilty, he ſhall ſuffer the ſame 


judgment, as if he had been convicted by indiftment : but 


with this remarkable difference; that on an indiftment, 
which is at the ſuit of the king, the king may pardon and 
remit the execution ; on an appeal, which is at the ſuit of 
a private ſubject, to make an attonement for the private 
wrong, the king can no more pardon it, than he can remit 
the damages recovered on an action of battery (r). In like 

. manner 


(p) Stierah. de jure Goth, J. 3. c. 4. (q) Bid. J. 1. c. 5. 
() 2 Hawk. P. C. 312, 
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manner as, while the weregilds continued to be paid as x 
fine for homicide, it could not be remitted by the king's 
authority (s). And the antient uſage was, ſo late as Hen 
the fourth's time, that all the relations of the ſlain ſhould 
drag the appellee to the place of execution (t): a cuſtom, | 
founded upon that ſavage ſpirit of family reſentment, which 
prevailed univerſally through Europe, after the irruption of 
the northern nations, and is peculiarly attended to in their 
| ſeveral codes of law; and which prevails even now among 
the wild and untutored inhabitants of America : as if the 
finger of nature had pointed it out to mankind, in theirrud: 
and uncultivated ſtate (v). However, the puniſhment 
the offender may be remitted and diſcharged by the con- 


pardon may fruſtrate an indiftment, ſo the appellant by 
nis releaſe may diſcharge an appeal (u): “ ram quilibu 
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currence of all parties intereſted ; and as the king by hj 


© poteft renunciare juri, pro ſt introducto. 


THESE are the ſeveral methods of proſecution inſtitute 
by the laws of England for the puniſhment of offences; d 
which that by indictment is the moſt general. I ſhall there 
fore confine my ſubſequent obſervations principally to thi 
method of proſecution ; remarking by the way the mol 
material variations that may ariſe, from the method of pro 
ceeding by either information or appeal, 


(s) LL. Edm. F. 3. 
(t) M. 11 Hen. VI. 12. 3. Inſt, 113. | 
(v) Robertſon Cha. V. i. 43. (u) 1 Hal. P. C. 9. 
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CHAPTER THE TWENTY FOURTH, 


OF PROCESS UPON AN I 'N- 
DICT MENT. 


E are next, in the fourth place, to inquire into the 

manner of iſſuing proceſs, after indictment found, 
to bring in the accuſed to anſwer it. We have hitherto 
ſuppoſed the offender to be in cuſtody before the finding of 
the indictment; in which caſe he is immediately to be ar- 
rained thereon. But if he had fled, or ſecrets himſelf, in 
capital caſes ; or hath not, in ſmaller miſdemeſnors been 
bound over to appear at the aſſizes or ſeſſions, ſill an in- 
ditment may be preferred againſt him in his abſence ; 
_ lince, were he preſent, he could not be heard before the 
grand jury againſt it. And, if it be found, then proceſs 
| muſt iſſue to bring him into court; for the indictment can- 
not be tried, unleſs he perſonally appears : according to the 
rules of equity in all, and the expreſs proviſion of ſtatute - 
28 Edw. III. c. 3. in capital, caſes; that no man ſhall be 
put to death, without being brought to anſwer by due pro- 
ceſs of law, 


THE proper proceſs on an Aide for any petty miſ- 
demeſnor, or on a penal ſtatute, is a writ of venire facias, 
which is in the nature of a ſummons to cauſe the party to 
appear. And if by the return to ſuch venire it appears, that 
the party hath lands in the county whereby he may be di- 
| ſtrained, then a d! iflreſs infinite ſhall be iſſued from time to 
VOL. IV. i | time 
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time till he appears. But if the ſheriff returns that he 
hath no lands in his bailiwick, then (upon his non- appear. 
-ance) a writ of capias ſhall iſſue, which commands the ſhe. 
_ riff to take his body, and have him at the next aſſizes; and 
1 if he cannot be taken upon the firſt cafias, a ſecond, and 
E a third ſhall iſſue, called an alias, and a pluries capias, 
3 But, on indictments for tresſon or felony, a capius is the 
F firſt proceſs : and, for treaſon or homicide, only one ſhall 
a eee, (a), or two in the caſe of other feloniez 
by ſtatute 25 Edw. III. c. 14. though the uſage is to iffue 
only one in any felony; the proviſions of this ſtatute being 
in moſt caſes found impractieable (b). And fo, in the 
caſe of miſdemeſnors, it is now the uſual practice for any 
judge of the court of king's bench, upon certificate of an 
indictment found, to award a writ of capias immediately, 
in order to bring in the defendant. But if he abſcond, 
and it is thouglit proper to purſue him to an outläut), 
then a greater ecactneſs is neeeffary. For, in ſuch caſe 
after the ſeveral writs have iſſued in a regular number, ac 
cording to the nature of the reſpectire crimes, without am 
effect, the offender ſnall he put in the cent in order to hi 
outlawry: that is, he ſhall be exaRed; proclaimed, or re- 
quired to furrender, at five county courts; and if he be n. 
turned quiuto exattus, and does not appear at the fiſth es 
action or requifition, then he ĩs adjudged to be pattawwee, of 
put out of the protection of the law; ſo that he is in- 
capable of taking the benefit of it im any reſpect, either oy 
bringing actions or otlierwiſe. 


Tux puniſhment: for outlawries upon indictments for 
miſdemeſnors, is the: ſame. as for outlawries. upon civil ac: 
tions; (of which, and the previous proceſs by writs: of cafy- 
as, exigi facias, and proclamation, we ſpoke in the preceding 
book (c) ) vis, forfeiture of goods and chattles. But an 
outlawry in treaſon or felony amounts to a conviction and 
attainder of the offence charged in the indiftment, as much 
as if the offender. had been found guilty by his country. 65 


(a) See appendix. ON 33 ' (b) 2 Hal. P. * 195. 
(c) See Vol. III. pag. 283, 4. (d) 2 Hal. P. C. 205. 
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His life is however ſtill tmdet the protection of the law. 
as hath formerly been obſerve (e): and though antientiy 
an outlawed felon was: ſaid to have cafut lupinum, and 
might be Knocked on tlie head like a wolf, by any one that 
ſhould" meet him (f); becauſe, having renounced all law, 
he was to be dealt With as in a ſtate of nature, when every 
one that ſhould find him might flay him: yet now, to a- 

void ſuch inhumanity, it is holden that no man is intitled to 
kill him wantonly or witfully 5 but in 6 doing i is guilty of 
murder (g), unleſs it happens in the endeavour to appre= 

hend him (h). For any perſon my arreſt an outlaw on 2 
criminal ptoſecution, either of his own head, or by writ'or 

warrant of caplal urlagatum, in order to bring him to exe- 
cution. But ſuch outlawry may be frequently reverſed by 
wit of error; the proceedings therein being (as it is ft 
they ſhould be) exceedingly nice and circumſtantial; and, 
if any ſingle minute point be omitted or miſconducted, the 

whole outlawty is illegal, and may be reverſed: upon 

which reverſal the party accuſed is admitted! to Pa 
and defend hinifelf againſt, the ind{Cinkert: | 


Fus much for proceſs to bi 118 if the offender el 
indictment found; during which Rage of the proſecution it' 
is, that writs of certiorari farir are uſually had, though 
they may be had at any time before trial, to certify and re. 
move the inqictmient, with alkthe proceedings thereon, from 
any inferior court of criminal juriſdiction into the court of 
king s bench; which is the ſovereign ordinary court of juſ- 
tice in canhy criminal. And this is frequently done for 
one of theſe four purpoſes ; either, 1. To conſider and de- 
termine the validity of appeals or indictments and the pro- 
ceedings thereon 3 and to quaſh-or confirm them as there is 
cauſe : or, 2. Where it is ſurmiſed that a partial or inſuf- 
ficient trial will probably be had in the court below, the 
indictment is removed, in order to have the priſoner or de- 
fendant tried at the bar of the court of king” s bench, or be- 


fore the juſtices of aii prius: or, 3. It is ſo removed, in 
O 2 order 


(e) See pag. 178. (f) Mirr. c. 4. F. 4. Co. Litt. 128. 
(g) 1 Hal. P. C. 497. (b) Bracton. /e. 128. 
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order to plead the king's pardon there: or, 4. To iſſue pro- 
ceſs of outlawry againſt the offender, in thoſe counties or pla- 
ces where the proceſs of the inferior judges will not reach 
him (i). Such writ of certiorari, when iſſued and delivered 
to the inferior court for removing any record or other pro- 
ceeding, as well upon inditment as otherwiſe, ſuperſedes 
the juriſdiction of ſuch inferior court, and makes all ſubſe. 
quent proceedings therein entirely erroneous and illegal; 
unleſs the court of king's bench remands the record to the 
court below, to be there tried and determined. A certio. 
rari may be granted at the inſtance of either the proſecutor 
or the defendant : the former as a matter of right, the lat- 
ter as a matter of diſcretion ; and therefore it is ſeldom 
granted to remove indictments from the juſtices of gaol 
delivery, or after iſſue joined or confeſſion of the fact in 


any of the courts below (kx). | 


| AT this ſtage of proſecution alſo it is, that indictments 
found by the grand jury againſt a peer muſt in conſequence- 
of a writ of certiorari be certified and tranſmitted into the 
court of parliament, or into that of the lord high ſteward 
of Great Britain; and that, in places. of excluſive juriſdic- 
tion, as the two univerſities, indictments muſt be delivered 
(upon challenge and claim of cogntzance) to the courts 
therein eſtabliſhed by charter, and confirmed by act of par- 
liament, to be there reſpectively tried and determined. 


(i)2 Hal. P. C 210. (K) 2 Hawk. P. C. 287. 4 Burr. 749. 


CHAPTER 
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CRAFTER THE TWENTY FIFTH. 


Or ARRAIGNMENT, AND 1Ts 
INCIDENTS. 


HEN the offender either appears voluntarily to 
an indictment, or was before in cuſtody, or is 
brought in upon criminal proceſs to anſwer it in the proper 
court, he is immediately to be arraigned thereon ; which 
is the fifth ſtage of criminal proſecution. _ 


To arraign, is nothing elſe but to call the priſoner to 
the bar of the court, to anſwer the matter charged upon 
him in the indictment (a). The priſoner is to be called to 
tne bar by his name; and it is laid down in cur antient 
books (b), that, though under an indictment of the higheſt 


nature, he muſt be brought to the bar without irons, or any 


manner of ſhackles or bonds; unleſs there be evident dan- 
ger of an eſcape, and then he may be ſecured with irons, 
But yet in Layer's caſe, A. D. 1722, a difference was taken 
between the time of artaignment, and the time of trial 
and acc ordingly the priſoner ſtood at the bar in chains du- 
ring the time of his arraignment (c), 
O 3 WHEN 

(a) 2 Hal. P. C. 216; ; 

(h) Brac. J. 2. de coron, c. 18. §. 3. Mirr. c. <. ſea. 1. §. 54- 
Fiet. J. 1. e. 3. f. 1. Brit. c. 5. Stsundf. P. C. 78. - 3 loft 


34. Fel. 10. 2 Hal. P. C. 119. 2 Hawk. P C. 306. 
(Cc) State Trials. VI. 230. 


— 


4 

4 = 
E & 4 
"23.5 4 
1 j * 

1 
75 

. 

4s 


Cd : LN th _— 8 ; * e 9 "os 
* 9 i * 7 * - | G >= — 5 11 ” 1 CE 
g ” 4 a f 1 4 8 Ws * 5 . 2 5 r N. 1 F 5 1 : j 
= £ 93 : 
- * * 8 bh * * . » 
- , p * 
« 
4 * 
. 1 » 


i ; 9 
4 | 
: $ 


0 * — 


WHEN he is brought to the bar, he is called upon by 
name to hold up his hand; which, though it may ſeem x 
trifling circuraſtance, yet is of this importance, that by 
the holding up of his hand cogſtat de ferſona, and he owns 
himſelf to be of that name by which he is called (d). Ho- 
ever it is not an indiſpenſable ceremony; for, being calci- 
lated merely for the purpoſe of identifying the perſon, any 


other acknowlegement will anſwer the purpoſe as well: 


therefore, if the priſoner obſtinately and contemptuouſly 


refuſes to hold up his hand, but confuſes he is the perſon 
named, it is fully ſufficient (6). 


THEN the indictment is to be read to him diſtinctly in 
the Engliſh tongue (which was Jaw, even while all other 
proceedings were in Latin) that he may fully under ſtand 
his charge. After which it is to be demanded of him, 


whether he be guilty of the crime, whereof he ſtands in- 


difed, or not gvilty. By the old common law the acceſlo- 
ry 8 not be arraigned till the principal was attainted ; 

and therefore, if the principal had never been indicted at 
all, had ſtood mute, had challenged above thirty-five ju- 


' rors peremptorily, had claimed the benefit of clergy, had 


obtained a pardon, or had died before attainder, the acczl- 
fory in any of thoſe caſes could not he arraigned ; for nor 
conflitit whether any felony was committed or no, till the 

rincipal was attainted ; and it might ſo happen that the ac- 
ceflory ſhould be convicted one day, and the principal acquit- 


| ted the next, which would be abſurd. However, this ab- 


ſurdity could only happen, where it was poſſible, that a tr ial 
of the principal might be had, ſubſequent to that of the 
acceſſory : and therefore the law till continues, that the ge. 


ceſſory ſhall not be tric, fo long as the principal remains 
liable to be tried hereafter. But by ſtatute x Ann. c. 9. 


if the principal be orce convicted, and before attainder, 


(that is before he receives judgment of death or outlawry) 


he is delivered by pardon, the benefit cf clergy, or other- 
wiſe ; or if the principal ſtands ave, or challenges pe- 
ne 


(8) 2 Hal. P. C. 219. (e) Ra ym. 408. 


P ou 6 FE F Dig. - dat 06. - "= „ * "es 
N 8 * 6 nennen, ̃ . — ö n 
* - K 9 7 N a 9 9 . * — 
. 2 " N x r , N 4 * * * - 
2 8 - # Bs : A 2 . 7 v - P - k. : * * * 
J - £ 1 * — . F P * 
po 
* * * . 
25. Wrong 5 198 
? . . - 


DD FI the legal number of j jurors, ſo as never to 
he convicted at all; in any of theſe caſes, in which no ſub- 
ſequent trial can be had of the principal, the acceſſory may 
be proceeded againſt, as if the principal felon had been at- 
tainted ; for there is no danger of future contradiction. 
And upon the trial of the acceſſory, as well after as before 
| the conviction of the principal, it ſeems to be the better opi- 
nion, and founded on the true ſpirit of juſtice (f), that the 
| acceſſory is at liberty (if he can) to controvert the guilt of 
his ſuppoſed principal, and to prove him innocent of the 


charge, as well in Point of fact as in point of law. 


WHEN a criminal is arraigned, he either fand. mute, or 
confeſſes the fact; which circumſtances we may call iaci- 
dents to the arraignment : or elſe he pleads to the indict- 
ment, which is to be conſidered as the next ſtage of pro- 
ceedings, But, firſt, let us obſerve theſe incidents to the 
zrajgnment, of ſtanding mute, or confeſſion. 


I. REGULARLY a priſoner i is ſaid to ſtand mute, when, 
being arraigned for treaſon or felony, he either, 1. Makes 
no anſwer at all: or, 2. Anſwers foreign to the purpoſe, or 
with ſuch matter as is not allowable ; and will not anſwer 
otherwiſe : or, 3. Upon having pleaded not guilty, refuſes 
to put hunſelf ypon the country (g). If he fays nothing, 
the court ought ex officio to impanel a jury, to inquire 
muy he ſtands obſtinately mute, or whether he be dumb 
viſtatione Dei. If the latter appears to be the caſe, 
the judges of the court (who are to be of counſel for the 
priſoner, and to ſee that he hath law and juſtice) ſhall pro- 
ceed to the trial, and examine all points as if he had plead- 
ed not guilty (h). But whether judgment of death can 
be given againſt ſuch a priſoner, who hath never pleaded, 
and can ſay nothing in arreſt of judgment, is a point yet 

undetermined (i). 


O 4 . Ir 
(f) Foſter. 363, fc. () 2 Hal. P. C. 31, 
(b) 2 Hawk, „ (i) 2 Hal. F. C. 347. 
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Ir he be found to be obſtinately mute, (which a priſoner 
hath been held to be that hath cut out his own tongue (x) 
then, if it be on an indictment of high treaſon, it is clearly 
ſettled that ſanding mute is equivalent to a conviction, and 
he ſhall receive the ſame judgment and execution (I). And 

as in this the higheſt crime, ſo alſo in the loweſt ſpecies of i 
felony, wiz. in petit larciny, and in all miſdemeſnors, ſtand. 

ing mute is equivalent to conviction. But upon appeal; 
or indictments for other felonies, or petit treaſon, he ſhal 

not be looked upon as convicted, ſo as to receive judgment 
= for the felony ; but ſhall, for his obſtinacy, receive the ter. 
rible ſentence of penance, or feine forte et dure. 


BEFORE this is pronounce1 the priſoner ought to have 
NF not only trina admonitio, but alſo a convenient reſpite of a 
few hours, and the 'ſentence ſhould be diſtinctly read to 
him, that he may know his danger (m) : and, after all, if 
he continues obſtinate, and his offence 1s clergyable, he 
ſhall have the benefit of his clergy allowed him; even 
though he is too ſtubborn to pray#t{n). Thus tender has 

= the modern Jaw been of infliting this dreadful puniſh- 
| ment: but if no other means will prevail, and the priſoner 
when charged with a capital felony, continues ſtubbornly 
mute, the judgment is then given againſt him, without any 
diſtinction of ſex or degree. A judgment, which the lay 
has purpoſely ordained to be exquiſitely ſevere, that by that 
very means it might rarely be put in execution. 


x 


. 
— * 


=_ | THE rack, or queſtion,” to extort a confeſſion from crimi- 
{| nals, is a practice of a different nature: this being only uſed 
_ do compel a man to put himſelf upon his trial; chat being a 
| ſpecies of trial in itielf. And the trial by rack is utterly un- 
11.14 known to the law of England; though once when the dukes 
_ of Exeter and Suffolk, and other miniſters of Henry VI, 
_ had laid a * to introduce the civil law into this Eing- 
| dom 


y (&) 3 Loft, 178. (1) 2 Hawk. P. C. 329, 2 Hil. 
| P. C. 377. (m) 2 Hal. P. C. 320. | 
(n) 2 Hal. P. C, 321. 2 Hawk. P. C. 332. 
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dom as the rule of government, for a beginning thereof 
they erected a rack for torture; which was called in deriſi- ' 
on the duke of Exeter's davglter, and (till remains in the 
tower of London (o): where it was occaſionally uſed as an 
engine of ſtate, not of law, more than once in the reign of 


d WS queen Elizabeth (p). But when, upon the aſſaſſination of 
of Villiers duke of Buckingham by Felton, it was propoſed i in 
. the privy council to put the aſſaſſin to the rack, in order to 


diſcover his accomplices; ; the judges, being conſulted, de- 
clared unanimouſly, to their own honour and the honour 
of the Engliſh law, that no fuch proceeding was allowable 
by the laws of England (q). It ſeems aſtoniſhing that this 
uſage, of adminiſtring the torture, ſhould be ſaid to ariſe 
from a tenderneſs to the lives of men: and yet this is the 
reaſon given for its introduction in the civil law, and its 
ſubſequent adoption by the French and other foreign fiati- 
ons (r) : viz. becauſe the laws cannot endure that any man 
ſhould die upon the evidence of a falſe, or even a ſingle, 
witneſs ; and therefore contrived this method that inno- 
cence ſhould manifeſt itſelf by a ſtout denial, or guilt by a 
plain confeſſion. Thus rating a man's virtue by the har- 
dineſs of his conſtitution, and his guilt by the ſenſibility of 
his nerves But there needs only to ſtate accurately (s), in 
crder moſt effectually to expoſe, this inhuman ſpecies of 
mercy : the uncertainty of which, as a teſt and criterion of 
truth, was long ago very elegantly pointed out by Tully; 

though he lived in a ſtate wherein it was uſual to torture 

ſlaves in order to furniſh evidence: * 2amen, ſays he, illa 

« formenta gubernat dolor, maderatur natura cujuſque tum 

* antmi lum corporis, regit quaef lor, flefit libido, corrum- 

* pit ſpes, infirmat metus; ut in tot rerum angufiiis nibil 

« veritats loci relinquatur (t).“ 


* 


8 TAE 

(o) 3 Inſt. 35. | | % Parr 69 3880. 

(q) Roſh. Coll. i. 638. 8 Cod. J. 9. f. 41. „ 8. Gt. 47. 
1. 16. Forteſc. de L. L. Ang! c. 22. 

(s) The marquis Beccaria, (ch, 16.) in an exquiiite piece of * + 
Faillery, has propoſed this problem, with a gravity and precifion- 
that are truly mathematical; „ the force of the mutlcles and. 
** the ienfibility cf the nerves ef an innocent perſon being giv- | 
„en, it is required to fivd the Gegree of pain, Nee: "OY to. 
make him confeſs h'mſelf guilty of a given ie. “ 
(t) Px: Sula. 23. 
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Fux Engliſn judgment of pepance for ſtanding mute (v). 
is as follows: that the priſoner ſhall be remanded to the 
priſon from whence be came; and put into a low, dark 
chamber; and there be laid on his back, on the bare floor, 
naked, unleſs where decency forbids ; that there be placed 
upon his body 2s great a weight of iron as he can bear, and 
more; that he ſhall have no ſuſtenance,. ſave only, on the 
firſt day, three morſels of the worſt bread ;. and, en the ſe- 
cond day, three draughts of ſtanding water, that ſhall be 
neareſt to the priſon door; and in this ſituation this ſhall be 
alternately his daily diet, 47/1 he dies, as the judgment now 
runs, though formerly it was, fill be anſarered (u). 


| FF hath been doubted whether this puniſhment ſubſiſted 
zt the common law (W), or was introduced in confeqyence 
of the ſtatute Weſtm, 1. 3 Ed w. I. c. 12. (*) which ſeems 
to be the better opinion, For not a word of it is mention- 
ed in Glanvil or Bra$an, or in any antient author, cafe, or 
record, (that hath yet been produced) previous to the reign 
of Edward I: but there are inſtances on record in the reign 
of Henry III (y), where perſons accuſed of felony, and 
ſtanding mute, were tried in a particular manner, by two 
ſucceſſive juries, and convicted; and it is afferted by the 


* of the land.” And, immediately after this ſtatute, the form 
of the judgment appears in Fleta and Britton to have been 
enly a very ſtrait confinement in priſon, with hardly any 

| degree 


{v) 2 Fal. P. C. 519. 2 Hawk. P. C. 329. (u) Bätt c. 4 
& 22. Flet. I. 1. c. 34 C 33. (w) 2 Init, 179. 2 Hal, P. C. 
322. 2 Hawk, P. C. 3 30. {x Staund?, P. C. 149. Barr. 6g. 

(+) Emlya on 2 Hal. b. C. 32 2. (2) Al cemm n l, await 
& flutu'e de Mi. 1. « 12 fi efrun uft gſtee appeal, et 4 effi 
rate, i ſer a con & de felony. M. & Hin IF, 2.) 1 
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degree of ſuſtenance; but no weight is directed to be laid 
upon the body, ſo as to haften the death of the miſerable 
ſufferer : and indeed any ſurcharge of puniſhment on perſons: 
adjudged to penance, fo as to ſhorten their lives, is reck- 
oned by Horne in the mirror (a) as a ſpecies of criminal 
homicide: to which we may add, that the record of 35 
Edw. I. (cited by a learned auther (b)) moſt elearly proves, 


| that the priſoner might then poſſibly ſubfiſt for forty days 


under this lingering puniſhment. I ſhould therefore ima- 
gine that the practice of loading him with weights, or, as 
it is uſually called, preſing him to death, was gradually in- 
troduced between the reign of Edward I. and 8 Hen. IV, 
when it firſt appears upon our books (c); and was intended 
as a ſpecies of mercy to the delinquent, by delivering him 
the ſooner from his torment: and hence I preſume it alſo 
was, that the duration of the penance was then firſt (d) al- 


tered; and inſtead of continuing till he anſwered, it was di- 


rected to continue 2:1] he died, which muſt very ſoon happen 
under an enormous preſſure, | 88 


THE uncertainty of its original, the doubts that may be 
conceived of its legality, and the repugnance of its theory 
(for it rarely is carried into practice) to the humanity of the 
laws of England, all ſeem to require a legiſlative abolition of 
this cruel proceſs, and a reſtitution of the antient common 


| law; whereby the ſtanding mute in felony, as well as in 


treaſon and in treſpaſs, amounted to a confeſſion of the 
charge. Or, if the corruption of the blaod and the conſe- 
quent eſcheat in felony were removed, the peine forte et 


dure might ſtill remain, as a monument of the ſavage rapa- 


city, with which the lordly tyrants of feodal antiquity hunted: 
after eſcheats and forfeitures ; but no man would ever be 
tempted to undergo ſuch a horrid alternative; For the law 
is, that by ſtanding mute, and ſuffering this heavy penance, 
the judgment, and of courſe the corruption of the blood 
and eſcheat of the lande, are ſaved: in felony. and petit trea- 

| ſon ;: 


(2) ch, 1. f. 9. li) Barr. 62. (ee) Yearb. 8 Hen, IV. x. 
13 Et fait det, que le centrarie avoit iſtre fait devant ces beures. 
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ſon; though not the forſeiture of the goods : and therefore 
this lingering puniſhment was probably int oduced, in or. 
der to extort a plea ; without which it was held that no 
judgment of death could be given, and ſo the lord loſt his 


eſcheat. But notwithſtanding theſe terrors, ſome hardy | 


delinquents, conſcious of their guilt, and yet touched with 


a tender regard for their children, have rather choſen to 


ſubmit to this painful death, than the eaſier judgment up- 
on conviction, which might expoſe their offspring not only 
to preſent want, but to future incapacities of inheritance, 
But in high treaſon, as ſanding mute is equivalent toa 
conviction, the ſame judgment, the ſame corruption of 
blood, and the ſame forfeitures attend it, as in other caſts 
of conviction (e). And thus much for the demeſnor of a 
priſoner upon his minen, by ſtanding mute. 


II. Taz other incident to arraignments, excuſi ve of the 


plea, is the priſoner's confeſſion of the indict went. Upon 


a ſimple and plain confeſſion, the court hath nothing to do 
but to award judgment: but it is uſually very backward in 
receiving and recording ſuch confeſſion, out of tenderneſs to 
the life of the ſubjects 3 ; and will generally adviſe, the pri- 


ſoner to retra& it, and plead to the indifiment (F). 


Bur there is another ſpecies of confeſſion, which we read 


much of in cur antient books, of a far more complicated 


kind, which is called apfrovement. And that is when a 


perſon indicted of treaſon or felony, and arraigned for the 


ſame, doth confeſs the fact before plea pleaded ; and ap- 
peals or accuſes others, his accomplices, of the ſame crime, 
in order to obtain his pardon. In this caſe he is called an 
approver or prover, probater, and the party appealed or gc- 
cuſed is called the apf ellee. Such approvement can only be 
in capital offences; and it is, as it were, equivalent to an 


indictment, ſince the appellee is equally called upon to an- 


{wer it: and if he hath no reaſonable and legal exceptions 
to make to the perſon of the approver, which indeed are 
very numerous, he muſt put himſelf upon his trial, either 

. bb „ by 


fe) 2 Hawk. F C. (f, 2 Hal. P. C. 234. 
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by battle, or by the country; and, if vanquiſhed or found 


guilty, mull ſuifer the judgment of the Jaw, and the approver 
ſhall have his pardon, ex debito juſtitiae. On the other hand, 


| if the appellee be conqueror, or acquitted by the | jury, the 


approver ſhall receive judgment to be hanged, upon his 
own confeſſion of the indictment; for the condition of his 
par lon has failed, vix. the convicting of ſome other per- 
{o7, and therefore his conviction remains abſolute. 


Bur it is purely in the diſcretion of the court to permit 
the approver thus to appeal, or not; and, in fact, this 
courſe of admitting approvements hath been long diſuſed : 


-ſor the truth was, as fir Matthew Hale obſerves, that more 


miichief hath ariſen to good men by theſe kind of approve- 
ments, upon falſe and malicious accuſations of deſperate vil- 


lains, than benefit to the public by the diſcovery and con- 


vition of real offenders. And therefore, in the times when 
ſuch appeals were more frequently admitted, great ſtrictneſs 
and nicety were held therein (g): though, ſince their dif- 
continuance, the doctrine of approvements is become a 
matter of more turioſity than uſe. I ſhall only obſerve, 
that all the good, whatever it be, that can be expected from 
this method of approvement, is fully provided for m the 
caſes of robbery, burglary, houſebreaking, and larciny to 
the value of five ſhillings from ſhops, warehouſes, ſtables, 
and coachhouſes, by ſtatutes 4&5 W. & M. e. 8. 10 K 11 


W. III. c. 23. and 5 Ann. c. 31. which enact, that, if any 


ſuch felon, being out of priſon, ſhall diſeover two or more 
perſons, who have committed the like felonies, ſo as they 


may be convicted thereof; he ſhall in moſt caſes receive a 


reward of 4ol. and in general be intitled to a pardon of all 


capital offences, excepting only murder and treaſon. And 


if any ſach perſon, having feloniouſly ſtolen any lead, iron, 
or other metals, ſhall difcover and convi& two offenders of 


having illegally bought or received the fame, he ſhall by vir- 


tue of ftatute 29 Geo. IT. e. 30. be pardoned for all yu 


"Craven 


e) 2HillP. C. ch. 29, 2 Hayk.. P. C. ch. 24 
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CuaAr TEA THE TWENTY SIXTH. 


Or PLEA AND ISSUE. 


FE are now to conſider the plea of the priſaner, or de- 

| fenſive matter alledged by him on his arraignment, 
if be does not confeſs, or ſtand mute. This is either, 1, A 
plea to the juriſdiftion ; 2. A demurrer; 3. A plea in abate: 
ment; 4. A ſpecial plea in bar; or, 5. The general ine. 


F ORMERLY chere was another plea, now abrogated, that 


ef ſanctuary; which is however neceſſary to be lightly 


touched upon, as it may give ſome light to many parts of 


our antient Jaw 7 it heing introduced and continued during 


the ſuperſtitious veneration, that was paid ta conſecrated 
ground in the times of popery. Firſt then, it is to be ob- 
ſerved, that if a perſon accuſed of any crime (except trea- 
fon wherein the crown, and ſacrilege, wherein the church, 
yas too nearly concerned?) had fled to any church or churcb- 

yard, and within forty days after went in ſackcloth and con- 

felled himſelf guilty before the coroner, and declared all 
the particular circumſtances of the offence ; and thereupan 
took the oath in that caſe provided, wzz. that he abjured the 
realm, and would depart from thence forthwith at the port 
that ſhould be afſigned him, and would never return with- 

out leave from tlie king; he by this means ſaved his life, 
if he obſerved the conditions of the oath, by going with a 
croſs in his hand and with all convenient 15 peed, * * 


port aſſigned, and embarking, For if, during this forty 
days privilege of ſanctuary, or in his road to the ſea fide, 
he was apprehended and arraigned in any court for this fe- 
Jony, he might plead the privilege of ſanctuary, and had a 
right to be remanded, if taken out againſt his will (a). But 
by this abjuration his blood was attainteg, and he forfeited 
all his gogds and chattels (b). The immunity of theſe pri- 
vileged places Was very much abridged by the ſtatutes 27 
Hen. VIII. c. 19. and 32 Hen. VIII. c. 12. And now, by 
the Ratute 22 Jac. I. c. 28. all privilege of ſanctuary, and 
abjuration conſequent thereupon, is utterly taken away and 
aboliſhed. 5 | | 


FORMERLY alſo the benefit of clergy uſed to be pleaded 
before trial or conviction, and was called a declizatory plea ; 
which was the name alſo given to that of ſanctuary (c). 
But, as the priſoner upon a trial has a chance to be acquit- 
ted, and totally diſcharged ; and, if convicted of a clergy- 


| able felony, 1s entitled equally to his clergy after as before | 


conviction ; this courſe is extremely diſadvantageous: and 
therefore the benefit of clergy is now very rarely pleaded; 
but, if found requilite, is prayed by the convict before judg- 
ment is paſſed upon him. | 


I PROCEED therefore to the five ſpecies of pleas, before- 


mentioned. | 


I. A-PLEA to the juriſdictian, is where an indiftment 


is taken before a court, that hath no cognizance of the 


offence ; as if a man be indicted for a rape at the ſheriff's 
tourn, or for treaſon at the quarter ſeſſions : in theſe or 
ſimiliar caſes, he may except to the juriſdiftion of the court, 
without anſwering at all to the crime alledged (d). 


It. A DEMURRER to the indiftment. This is incident 
to criminal caſes, as well as civil, hen the fact as alledged 
5 $4 | 47 1 

(a) Mirr. c. 1. F. 13. 2. Hawk. P. C. 33 8. 


b) 2 Hawk P. C. 82. (c) 2 Hal. C. 236. 
(4) Ibid. 286. : We 


Ch; 26. Wxaygs. 327 


a * ON * * . * 5 * 4 * — 8 
J haz 6 — 2. 2 
IT - * HS 85 „ 7 + 
. 7 4 2 N 

. - > 3 


328 ie Book 1. 
is allowed to be true, but the priſoner joins iſſue upon ſome 
point of law in the indictment, by which he inſiſts that the 
fact, as ſtated, is no felony, treaſon, or whatever the crime 
is alledged to be. Thus, for inſtance, if a man be indicted 
for elo viouſſy ſtealing a greyhound ; which is an animal in 
which no valuable property can be had, and therefore it is 
not felony, but only a civil treſpaſs, to ſteal it: in this caſt 
the party indicted may demur to the indifment : denying 
it to be felony, though he confeſſes the act of taking! it. 
Some have held (e), that if, on demurrer, the point of lay 
be adjudged againſi the priſoner, he ſhall have judgment and 
execution, as if convicted by verdift. But this is denied by 
others (f), who hold, that in ſuch caſe he ſhall be directed 
and received to plead the general iſſue, not guilty, after x 
demurrer determined againſt him. Which appears the 
more reaſonable, becauſe it is clear, that if the priſoner 
freely diſcovers the fact in court, and refers it to the opini- 
on of the court, whether it be felony, or no; and upon the 
fact thus ſhewn, it appears to be felony ; the court will nt 
reco:d the confeſſion, but admit him afterwards to plead 
not guilty (g). And this ſeems to be a caſe of the ſame n. 
ture, being for the moſt part a miſtake in point of law, and 


| > — 4 — — 7 — Mt. > Rs 


in the conduct of his pleading ; and, though a man h , 
miſpleading may in ſome caſes. loſe his property, yet the 
law will not ſuffer him by ſuch niceties to loſe his life 4 
However, upon this doubt, demurrers to indictments are | 
feldom uſed : fince the ſame advantages may be taken upon 3 
a ple? of not guilty ; or afterwadds; 4 in arreſt of. udgmen, 4 
when the verdict has eſtabliſhed the fact. E 
III. A PLEA in n is principally for a 7/noſmer, fal 
wrong name, or a falſe addition to the priſoner. As, i m. 
James Allen, gentleman, is indicted by the name of Ja the 
Allen, eſquire, he may plead that he has the name of James du 
and not of John; and that he is a gentleman, and not u E 
rc 


eſquire. And, if either fact is found. by a jury, then tit 
in dictment 


(e) 2 Hal- P. C. 257. (0 2 Hawk. P. C 334. 
E] 2 Fal. P. C. 225, 


Jes 
n 


the 
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indictment ſhall be abated, as writs or declarations may be 
in civil actions; of which we ſpoke at large, in the pre- 
ceding volume (h). But, m the end, there is little advan- 
tage accruing to the priſoner by means of theſe dilatory 
pleas : becauſe, if the exception be allowed, a new bill of 
indictment may be framed, according to what the priſoner 
in his plea avers to be his true name and addition. For it 
js a rule, upon all pleas in abatement, that he, who takes 
advantage of a flaw, muſt at the fame time ſhew how it 
may be amended. Let us therefore next conſider a more 
ſubſtantial kind of plea, wiz. 


IV. SPECIAL pleas in bar ; which go to the merits cf the 
indictment, and give a reaſon why the priſoner ought not 
to anſwer it at all, nor put himſelf upon his trial for the 
crime alledged. Theſe are of four kinds: a former ac- 
quittal, a former conviction, a former attainder, or a 
pardon, There are many other pleas, which may be 
pleaded in bar of an appeal (i): but theſe are GO to 
both appeals and indiẽtments. 


* 


1. FIRST, the plea of auter foits acquit, or a former ac- 
quittal, is grounded on this univerſal maxim of the common 
law of England, that no man is to be brought into jeopardy 
of his life, more than once, for the ſame offence. And 
hence it is allowed as a conſequence, that when a man is 
once fairly found not guilty upon any indictment, or other 
proſecution, he may plead ſuch acquittal in bar of any ſub- 
fequent accufation for the ſame crime. Therefore an ac- 
quittal on an appeal, is a good bar to an indictment of the 
fame offence. And fo alſo was an acquittal on an indict- 


ment a good bar to an appeal by the common law (k): and 


therefore, in favour of apjwals, a general practice was intra- 
duced, not to try any perſon on an indictment of homicide, 
till after the year and day, within which appeals may be 
brought, were paſt: by which time it often happened that 
the witneſſes died, or the whole was for er To remedy 

which 


(h) See Vol, III. pag. 302. (i) 2 Hawk, P. C. ch. 23. 
(k) Ibid, 373. | 
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- which ineonvenience, the ſtatute 3 Hen. VII. c. T. netz, 
that indictments ſhall be proceedęd on, immediately, at the 
king's ſuit, for- dhe death of u Wap, without waiting fy 
bringing an appeal; and that the plea, of auterforts acgui 
on an ee mall be no bar to the proſeeuting of any 
appea fy | + : 


2. SECONDLY, the plea of auterſoits convee?, or a former 
conviction for the ſame identical crime, though no jiide. 
mer.t was ever given, or perhaps will be, (being ſuſpended 
by the benefit of clergy or other cauſes) is a good plea ig 
bar to an indiftment. And this depends upon the fam 
principle as the former, that no man ought to he twice 
brought in danger of iis life for one and the ſame crime!) 
Herenpon it has been held, that a conviction of man-flavgh 
ter, on an appeal, is 2 bar even in another appeal, and much 
more in an indictment, of murder; for the fact proſecute 
is the ſame in both, though the offences differ in coloprig 
and in degree. It is to be obſerved, that the pleas of 9 
terſoits acquit, and auterfoits counud?, or a former acquittal 
and former conviction, muſt be upon a proſecution for tle 
ſame identical ad and crime. But the cafe is otherwiſe, i 


ok 


2 Pos. 


3. THIRDLY, the plea of guterſpits attgint, ar à forms 
attainder; which is a good plea in bar, whether it be iy 
the ſame or apy other felony, For wherever a man is ar 
tainted of felony, by judgment of death either upon a: 
dict or confeſſion, by autlawry, or heretofore by abjws 
tion; and whether upon an appeal or an indidt ment h 
may plead ſuch attainder in bar to any ſubſequent indidt 


"7 #3 


dead in law by the firſt attainder, his blood is already g. 
rupted, and he hath forfeited all that he had: ſo that it 
abſurd and ſuperfluous to endeavour to attaint him a ſecan 
time. But to this general rule however, as to all ot 
there are ſome exceptions ; wherein, cęſſante ratione, cſi 

| # 


40 2 Hawk. P. C. 377. () Hed: 37 
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t iſe lex. As, 1. Where the former attainder is xeverſed 
or error, for then itãs the ſame as if it had nexer been, And 
he ſame reaſon holds, where the attainder is reverſed by 
darliament, or the judgment vacated by the king's pardon, 
kth regard to felonies committed afterwards. 2. Where the 
ttainder was upon indictment, ſuch attainder is no bar to 
appeal: far the prior ſentence is pardonable by the king; 
nd if that might be plegdled in bar of the appeal, the king 
ght in the end defeat the ſuit of the ſubject, by ſufferin;: 
he prior ſentence to ſtop the proſecution of a ſecond, and 
hen, when the time of appealing is elapſed, granting the 
linquenta pardon. 43, An attainder in falapy.is no bar to 
kn indictment of treaſon ; begauſe not only the judgment 
and manner af death axe different, hut che forfeiture is mare 
xtenfive, and the land goes to different perſons. 4. Where 
perſon attainted of one felany, as robbery, is afterwards in- 
jicted as pring;p2l in angther, as murder, to which there are 
ſo acceſſories, proſecuted at the ſame time; in this caſe 
t is held, that the plea of auterfoits attaint is no bar, but be 
hall be compelled to take his trial, for the fake of public 
ultice : becauſe the acceſſaries to ſuch ſecond felony can» 
ot be convicted till after the canvictien of 1he principal. 
And from theſe inſtances we may collect that the plea of 
purerfoits ꝗttaint is never good, but when a ſecond trial 
would be quite ſuperfluous, 


4. LASTLY, a pardon may be pleaded in bar; as at once 


* ecroying the end and purpoſe of the indiftment, by re- 
1 itting that puniſhment, which the proſecution is calcu- 
(WY e to inflit. There is one advantage that attends plead- 
7 ng a pardon in bar, or in arreſt of judgment, before ſentence 
* Is paſt ; which gives it by much the preference to pleading 


t after ſentence or attainder. This is, that by ſtopping 
he judgment it ſtops the attainder, and prevents the cor- 
uption of the blood: which, when once corrupted by at- 
tainder, cannot afterwards be reſtored, otherwiſe than by 
act of parliament. But, as the title of pardons is applicable 
o other ſtages of proſecution ; and they have their reſpec- 
[tive force and efficacy, as well after as before conviction, 

outlawry, 
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outlawry, or attainder; I ſhall therefore reſerve the mon 
minute conſideration of them, till I have gone throw 
every other title, except only that of execution. 


BEFORE I conclude this head of ſpecial pleas in bar, 
will be neceſſary once more to obſerve ; that, though | 
civil actions when a man has his election what plea in h 
to make, he is concluded by that plea, and cannot reſort 
another if that be detei mined againſt him; (as, if on a 
action of debt the defendant pleads a general releaſe, andy 
ſuch releaſe can be proved, he cannot afterwards plead i 
general iſſue, il debet, as he might at firſt : for he l 
made his election what plea to abide by, and it was hi 
© own folly to chooſe a rotten defence) though, I fay, th 
ſtrictne ſs is obſerꝭ ed in civil actions, quia intereſt reipublicy 
ut fat fins litium : yet in criminal proſecutions, in favor 
vitae, as well upon appeal as inditment, when a priſoner 
plea in bar is found againſt him upon iſſue tried by a ju 
or adjudged againſt him in point of law by the court; GR. 
he ſhall not be concluded or convicted thereon, but fulfil: 
have judgment of reſpondeat oufler, and may plead ove 
the ſelony the general iſſue, not guilty (n). For the . 
allows many pleas by which a priſoner may eſcape death; 
but only one plea, in conſequence whereof it can be inf 
ed; wiz. on the general iſſue, after an impartial examin 
tion and deciſion of the facts, by the unanimous verdi&d 
a jury. It remains therefore that I conſider, 


V. Tas general iſſue, or plea of not guilty (o), up 
which plea alone the priſoner can receive his final jud 
ment of death. In caſe of an indictment of felony or ttt 
ſon, there can be no ſpecial juſtification put in by wif 
-plea. As, on an indiftment for murder, a man cannot pln 
that it was in his own defence againſt a robber on the big 
way, or a burglar 3 but he muſt plead the general ii. 
not guilty, and gives this ſpecial matter in evidence. L 


(beſides that theſe pleas do in effect amount to the e 
| . 


(n) 2 Hal. P. C. 239. (600 Sec appendix. N. 
7 5 (p) 
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ue; ſince, if true, the priſoner is moſt clearly not guilty) 
the facts in treaſon are laid to be done proditore et con- 
a ligeantiae ſuae debitum; and, in felony, that the killiag 
as done felonice ; theſe charges, of a traiterous or feloni- 
s intent, are the points and very gift of the indictment,” 
d muſt be anſwered directly, by the general negative, 
t guilty, and the jury upon the evidence will take notice 
any defenſive matter, and give their verdict accordingly, 
eftectually as if it were, or could be, ſpecially. pleaded. 
that this is, upon all accounts, the moſt advantageous 
ea for the priſoner (p), 


WHEN the priſoner hath thus pleaded not guilty, non cul- 
bilis, or nient culpable; which was formerly uſed to be ab- 
ne iated upon the minutes, thus, non (or nient) cul.” the 
rk of the aſſize, or clerk of the arraigns, on behalf of the 
wn replies, that the priſoner is guilty, and that he is 
ady to prove him ſo. This is done by two monoſyllables 
the ſame ſpirit of abbreviation, © cul. prit. which ſigni- 
s firſt that the priſoner is guilty, (cul. culfable, or culpa - 
i.) and then that the king is ready to prove him ſo; prit, 
zeflo ſum, or paratus verificare. This is therefore a repli. 
tion on behalf of the king viva ce at the bar; which 
as formerly the courſe in all pleadings, as well in civil as 
criminal cauſes. And that was done in the conciſeſt man- 
r: for when the pleader intended to demur, he expreſſed 
s demurrer in a ſingle word, © judgment; ſignifying 
at he demanded judgment whether the writ, declaration, 
a, Sc. either in form or matter, were ſufficiently good 
law: and if he meant to reſt on the truth of the facts 
aded, he expreſſed that alſo in a fingle ſyllable, © prit :;” 
ifying that he was ready to prove his aſſertions: as may 
obſerved from the year- books ind other antient repoſito- 
s of law (q). By this replication the king and the pri- 
ger are therefore at iſſue: for we may remember, in our 
ctures upon pleading in the preceding book (r), it was 
rved, that when the parties came to a fact, which is 
A | affirmed 


— 


(p) 2 Hal, P. C. 258, (q) North's life of lord Guilford. 98. 
It) See Vol. III. pag. 312. 
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affirmed on one fide and demie on the other, the tie 
ſaid to be at ue! in point ef fact: which: is evidently; 
caſt here, in the plea of 0 c,. by the priſoner: and th 
replication 6f cu. by the cler. And we may alſb reniem 
ber, that the uſüal concluſion of all affirmative-pleatting 
as this of cul. of gullty is, wus by an averment in ths 
words; © and this he is rend to verify; et hor fardtur i. 
« oeifieart;” Which ſame thing is here expreſſed- by tl 
ſingle word, © pri,” 


How our courts came to expreſs a matter ef this impy- 
tance in ſo odd and obſcure a manner, * rem tantam tan 
te #eflizertter,” can hardly be pronounced with certain 
It may perhaps, however, be accounted for by ſuppoſing, 
that theſe were at firſt ſhort notes, to help the memory a 
the clerk, and remind him what he was to reply; or elſei 
was the ſhort method of taking down in court, upon th 
minutes, the replication and averment; * cul. friti 
which afterwards the ignorance of ſucceedingiclerks adop: 
ed for the very words to be by them ſpoken (5). 


Bur however it may have ariſen, the joining of iſſ 
(which, though now uſually entered on the record (t), if 
otherwiſe joined (u) in any part of, the proceedings) ſei 
to be clearly the meaning of this obſcure expreſſion ( 
which has puzzled our moſt ingenious etymologiſts, adi 
commonly underſtood as if the clerk of the arraigns, itt 
mediately on plea pleaded, had fixed an opprobrious nant 
on the prifoner, by aſking him, © calprit, how wilt thi 
&© be tried?” for immediately upon iflue joined it is 
quired of the priſoner, by what trial he will make his inn 
cence appear. This form has at preſent reference to api 
and approvements only, wherein the appellee has * 

_ eil 


(s) Of this ignorance we may fee daily inſtagtes, in i 
abufe of two legal terms of antient French; ape, the projets 
to all proclamations, ee, or hear ye, which is gene} 
pronouficed moſt unmeaningly . O yes: the other, a na 
- pardonable miſtake, viz. when a jury are all ſworn, the off 
bids the crier number them, for which the word in law-ire 


is, „ ccunteæ; but we now hear it proh6unced'in very gf 
Engliſh, (count theſe.” , (tt) See dppenidix; &. . 
(u) 2 Hawk. P. C. 399. (w) 2 Hal. P. C. 258. 


either to try the accuſation by battle or by jury. But upon 


Is 
aaictments, fince the abolition of ordeal, there can be no 
other trial but that by jury, fer fais, or by the country: and 


therefore, if the priſoner refuſes to put himſelf upon the in- 
queſt in the uſual form, that is, to anſwer that he will be 
tried by God and the country (x), if a commoner ; and if 


a peer, by God and his peers (y); the indictment, if in 
WS treaſon, is taken pro confulſo: and the priſoner, in caſes of 


felony, is adjudged to ſtand mute, and, if he perſeveres in 


wWurx the ptiſoner Has chus put himſelf upon His trial, 


an 
uche clerk anſwers in the humane language of the law, 


which always hopes that the party's innocence rather than 
his guilt may appear, © God ſend thee a good deliverance.” 
And then they proceed, as ſoon as conveniently may be, 
to the trial; the manner of which will be conſidered at 
large in the next chapter... 6 3 


(x) A learned author, Who is very ſeldom miſtaken in his 
conjectures, has oblerved that the proper anſwer is by God 
or be country,” that is, either by ode or by jury; betauſe 
* the queſtion fuppoſes am option in the priſoner. And ceftainly 


en dea uſed formerly to be called judicium Dei. But it ſhould 
em, that when the queſtion gives the priſoner an option, his 
Tv ver mult be poſitive; . and not in the diunive; whittr te- 
1 tors the opt jon back to the proſecutor. | 


)) Relynge, 57. State Trials, paſim, 
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his obſtinacy, ſhall be condemned to tlie peine fort et dure. 


336 ö  PonLIC | Book Iv, 


CHaPTER THE TWENTY SEVENTH. 


Or TRIAL, anv CONVICTION 


| | b 
(HE ſeveral methods of trial and conviction of offe- 
ders, eſtabliſhed by the laws of England, were far g 


merly more numerous than at preſent, through the ſup Wl, 
ſtition of our Saxon anceſtors : who, like other northen 


nations, were extremely addicted to divination ; a charafte, . 
which Tacitus obſerves of the antient Germans (a). The 1 
therefore invented a conſiderable number of methods d , 
purgation or trial, to preſerve innocence from the danger Bi >. 
; falſe witneſſes, and in conſequence of a notion that G0 by 
would always interpoſe miraculouſly, to vindicate the guilt Wi ;. 
leſs. ha 
I. THe moſt antient ſpecies of trial was that by ordeal; ** 
which was peculiarly diſtinguiſhed by the appellation. as 
judicium Dei; and ſometimes vulgaris purgatio, to diftin- ; 
guiſh it from the canonical purgation, which was by tit ren 
oath of the party. This was of two ſorts (b), either ff ous 
ordeal, or water-ordeal; the former being confined v 
perſons of higher rank, the latter to the comma | 
people (c). Both theſe might be performed by deputy! 2 
- . LF of „ 
. 

(a) de mor. Germ. 10. (b) Micr. c. 3. § 23. (f 


(e) Tenetur ſe purgare is qui atcuſatur, per Det judicium fel 
t et, per calidum ferrum,. wel per aquam, pro diver fitate corditim 
hyminum: per jerum calidum, fi fuerit Lome liber ; per aquen 
fuerit ruſticus. (Glanv. I. 14 c. 1.) 
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but the principal was to anſwer for the ſucceſs of the trial ; 
the deputy only venturing ſome corporal pain, for hire, or 
perhaps for friendſhip (d). Fire- ordeal was performed ei- 
ther by taking up in the hand, unhurt, a piece of red hot 
iron, of one, two, or three pounds weight; or elſe by walk- 
ing, barefoot, and blindfold, over nine redhot plowſhares, 
laid lengthwiſe at unequal diſtances: and if the party eſca- 
ped being hurt, he was adjudged innocent ; but if it hap- 
pened otherwiſe, as without colluſion it uſually did, he was 
then condemned as guilty. However, by this latter method 
queen Emma, the mother of Edward the confeſſor, is men- 
tioned to have cleared her character, when ſuſpected of 
familiarity with Alwyn biſhop of Wincheſter (e). | 


WarTER-ordeal was performed, either by plunging the 
bare arm up to the elbow in boiling water, and eſcaping 
unhurt thereby: or by caſting the perſon ſuſpected into a 
river or pond of cold water ; and, if he floated therein with- 
out any action of ſwimming, it was deemed an evidence of 
his guilt ; but if he ſunk, he was acquitted. It is eaſy to 
trace out the traditional relics of this water-ordeal, in the 
ignorant barbarity ſtill practiſed in many countries to diſco- 
ver witches, by caſting them into a pool of water, and 
drowning them to prove their innocence. And in the 
Eaſtern empire the fire- ordeal was uſed to the ſame purpoſe 
by the emperor Theodore Laſcaris; who, attributing his 
ickneſs to magic, cauſed all thoſe whom he ſuſpected to 
handle the hot iron : thus joining (as has been well re- 
marked (f)) to the moſt dubious crime in the world, the 
moſt dubious proof of innocence. 8 


AND indeed this purgation by ordeal ſeems to have been 
rery antient, and very univerſal, in the times of ſuperſtiti- 
ous barbarity, It was known to the antient Greeks : for in 

Vor. IV. P | the 


(1) This is ſtill expreſſed in that common form of ſpeech, 
of © going through fire and water to ſerve another.“ 

(e) Tho. Rudborne Hift. maj, Vinten. J. 4. e. 1. 

(f) Sp. L. b. 12. c. f. 


r 
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the Antigone of Sophocles (g), a perſon, ſuſpected by Con 
of a miſdemeſnor, declares himſelf ready “ to handle hot 
% iron and to walk over fire,” in order to manifeſt his inno- 
cence ; which, the ſcholiaſt tells us, was then a very uſual 
purgation. And Grotius (h) gives us many inſtances of wz. | 
ter-ordeal in Bythinia, Sardinia, and other places. Ther: 
is alſo a very peculiar ſpecies of water-ordeal, ſaid to pre- 
vail among the Indians on the coaſt of Malabar ; where: 
perſon accuſed of any enormous crime is obliged to ſwim 
over a large river abounding with crocodiles, and if heel. 
capes unhurt, he is reputed innocent. As in Siam, beſides 
the uſual methods of fire and water-ordeal, both parties 


are ſometimes expoſed to the fury of a tiger let looſe for 


that purpoſe ; and, if the beaſt ſpares either, that perſon is 
accounted innocent ; if neither, both are held to be guilty; 
but if he ſpares both, the trial is incomplete, and they 
proceed to a more certain criterion (i). 


ONE cannot but be aſtoniſked at the folly and impiety 
of pronouncing a man guilty, unleſs he was cleared by a 
miracle; and of expecting that all the powers of nature 
ſhould be ſuſpended, by an wnmediate interpoſition of pro- 
vidence to ſave the innccent, whenever it was preſumptu- 
ouſly required. And yet in England, fo late as king John's 
time, we find grants to the biſhops and clergy to uſe tie 
judicium ferri, aguae, et ignis (k). And, both in England 
and Sweden, the clergy preſided at this trial, and it was only 
performed in the churches or in other conſecrated ground: 
for which Stiernheok (I) gies the reaſon ; “ on defuit 
« illis of erae et labor is | retium; ſemper enim ab ejuſmodi 
« judicio aliq:.id lucri ſacerdoutbus obuveniebat.” But, to 
give it its due praiſe, we find the canon law very early de. 
claring againſt trial by ordeal, or v:/garis furgatio, as bt 
ing the fabric of the devil, “ cum ſit contra praeceplun 


&« Deisi, nou tertabis Dominum Deum tuum (m).“ Upon 
this 


(e) v. 20. (bY) On Numb. x. Me" 
(i) Moc. Univ. Hiſt. vii. 266. (&) Srelm. G 435. 

) de jure Su cnum, J. 1. c. 8. = IS 

| (m) Deeret, part. ry conſ, 2. qu. f. diſl. 7. Decretal. lib. 3. . 
50. c. 9. © Gf. ibid. 
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this authority, though the canons themſelves were of no 
validity in England, it was thought proper (as had been 
done in Denmark above a century before (n)) to diſuſe 
and aboliſh this trial entirely in our courts of juſtice, by an 
act of parliament in 3 Hen. III. according to fir Edward 
Coke (0), or rather by an order of the king in council (p). 


II. ANOTHER ſpecies of purgation, ſomewhat ſimilar to 
the former, but probably ſprung from a preſumptuous abuſe 
of revelation in the ages of dark ſuperſtition, was the cor /- 


ned, or morſe] of execration : being a piece of cheeſe or 


bread, of about an ounce in weight, which was conſecrated 
with a form of exorciſin ; deſiring of the Almighty that it 
mighty cauſe convulſions and paleneſs, and find no paſſage, 
if the man was really guilty ; ; but might turn to health and 
nouriſhment, if he was innocent (q) : as the water of jea- 
louſy among the Jews (r) was, by God's eſpecial appoint- 
ment, to cauſe the belly to ſwell and the thigh to rot, if 
the woman was guilty of adultery, This corſned was then 
given to the ſuſpected perſon ; who at the ſame time alſo 
received the holy ſacrament (s) : if indeed the corſned was 
not, as ſome have ſuſpected, the ſacramental bread itſelf ; 
till the ſubſequent invention of tranſubſtantiation preſerved 
it from profane uſes with a more profound reſpect than for- 
merly, Our hiſtorians aſſure us, that Godwin, earl of 
Kent, in the reign of king Edward the confeſſor, abjuring 
the death pf the king's brother, at laſt appealed to his corſ- 
ned, per buccellam deglutiendam abjuravit (t), which 
ſtuck in his throat and killed him. This cuſtom has been 
long ſince gradually aboliſhed, though the remembi ance 
of it ſtill ſubſiſts in certain phraſes of abjuration retained 
among the common people (u). 


P 2 Ho W 


(n) Mod. Un, Hiſt. XxXNil. 105. (0) 9 Rep. 32. 

(p) 1 Raym. Feed. 228. Spelm. GU. gab: 2 Pryn. Rec. 
Append. 20, Seld. Eadm. fol. 48. 

{q) Spelm. Gl, 439. (r) Nun b. ch. v. 

(s) LL. Canut. c. 6. (t) Ingulph. 

(u) As, „ I will take the ſacriment 3 it; may _ mor- 
{el be my "laſt * and the like, - 
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_ HowEVER we cannot but remark, that though in Euro- 
pean countries this cuſtom moſt probaby aroſe from an a. 
| buſe of revealed religion, yet credulity and ſuperſtition wil, 
in all ages and in all climates, produce the ſame or ſimilar 
effects. And therefore we ſhall not be ſurprized to find, 
that in the kingdom of Pegu there {till ſubſiſts a trial by 
the corſned, very ſimilar to that of our anceſtors, only ſub. 
ſtituting raw rice inſtead of bread (w). And, in the king- 
dom of Monomopata, they have a method of deciding law- 
ſuits equally whimſical and uncertain. The witneſs for 
the plaintiff chews the bark of a tree, endued with an 
emetic quality ; which, being ſufficiently maſticated, is then 
infuſed in water, which is given the defendant to drink, 
If his ſtomach rejets it, he is condemned: if it ſtays 
with him, he is abſolved, unleſs the plaintiff will drink 
ſome of the ſame water; and, if it ſtays with him alſo, 
the ſuitis left undetermined (x). 


THESE two antiquated 8 of trial were principally 
in uſe among our Saxon anceſtors. The next, which ſtill re. 
mains in force, though very rarely in uſe, owes its intro- 
duction among us to the princes of the Norman line, 


And that is 


III. The trial by battle, duel, or ſingle combat: which 
was another ſpecies of preſumptuous appeals to providence, 
under an expectation that heaven would unqueſtionably 
give the victory to the innocent or injured party. The na- 
ture of this trial in caſes of civil injury, upon iſſue joined in 
a writ of right, was fully diſcuſſed in the preceding book (y): 
to which I have only to add, that the trial by battle may be 
demanded at the election of the appellee, in either an ap- 
peal or an approvement; and that it is carried on with equal 
ſolemnity as that on a writ of right: but with this diffe- 
rence, that there each party might hire a champion, but 
Here they muſt fight in their proper perſons. And therefore 


if the * or approver be a woman, a prieſt, an infant, 
754-07 


(W) Mod, Univ. Hit. 1 vii. 129. 60 Thid. xv. 464 
(y) See Vol III. _ 397 | | 
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or of the age of ſixty, or lame, or blind, he or ſhe may 
counterplead and refuſe the wager of battle ; and compel 
the appellee to put himſelf upon "the country. Alſo peers 
of the realm, bringing an appeal, ſhall not be challenged to 
wage battle, on account of the dignity of their perſons 3 
nor the citizens of London, by ſpecial charter, becauſe 
fighting ſeems foreign to their education and employment, 
So likewiſe if the crime be notorious ; as if the thief be 
taken with the zainour, or the murderer in the room 
with a bloody knife, the appellant may refuſe the tender 
of battle from the appellee (z); for it is unreaſonable that 
an innocent man ſhould ſtake his life againſt one who 1 is 
already half-convicted. 


Tue form and manner rof waging battle upon appeals are 
much the ſame as upon a writ of right: only the oaths of 
the two combatants are vaſtly more ſtriking and ſolemn (a). 
The appellee, when appealed of felony, pleads not guilty, 
ard throws down his glove, and declares he will defend the 
fame by his body : the appellant takes up the glove, and 
replies that he 1s ready to make good the appeal, body for 
body. And thereupon the appellee, taking the book in his 
right hand, and in his left the right hand of his antagoniſt, 
ſwears to this effect. © Hoc audi, homo, quem fer manum 
e teneo,” &c: © hear this, O man whom I hold by the 
* hand, who calleft thyſelf John by the name of baptiſm, 
* that I, who call myſelf Thomas by the name of baptiſm, 
* did not feloniouſly murder thy father, William by name, 
* nor am any way guilty of the ſaid felony. So help me 
“God, and the ſaints; and this I will defend againſt thee 
* by my body, as this court ſhall award.” To which the 
appellant replies, holding the bible and his antagoniſt's hand 
in the ſame manner as the other: „ hear this, Oman whom 
* I hold by the hand, who calleſt thyſelf Thomas by the 
* name of baptiſm, that thou ait perjured ; and therefore 
* perjured, becauſe that thou feloniouſly didſt murder my 
» father, William by name. So help me God and the ſaints; 

c 2 3 9 = 


(2) 2 Hawk. P. C. 427. 
(a) Flet, /, 1. c. 34+ 2 Hawk. P. C. 426. 
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and this I will prove againſt thee by my body, as this 
«© court ſhall award (b).“ The battle is then to be fought 
with the ſame weapons, viz. batons, the fame ſolemnity, 
and the ſame oath againſt amulets and ſorcery, that are uſed 
in the civil combat: and if the appellee be fo far vanquiſh- 


ed, that he cannot or will not fight any longer, he ſhall be 


adjudged to be hanged immediately; and then, as well as 
if he be killed in battle, providence is deemed to have de- 
termined in favour of the truth, and his blood ſhall be at- 
tainted. But if he Kills the appellant, or can maintain the 
fight from. ſunriſing till the ſtars appear in the evening, he 
mall be acquitted. So alſo if the appellant becomes re- 
creant, and pronounces the horrible word of craven, he 
ſhall loſe his /zbcram legem, and become infamous; and 
the appellee ſhall recover his damages, and alſo be for ever 
quit, not only of the appeal, but cf all indictments like. 
wiſe for the ſame offence. ; 


IV. Tux fourth method of trial uſed in criminal caſes is 
that by the peers of Great Britain, in the court of parlia- 
nent, or the court of the lord high ſteward, when a peer 
is capitally indifted, Of this enough has been ſaid in a 
former chapter (c): to which I ſhall now only add, that, in 
the method and regulations of its proceedings, it differs 
little from the trial per patriam, or by jury : except that 
the peers need not all agree in their verdict ; but the great. 
er number conſiſting of twelve at the leaſt, will conclude, 
and bind the minority (d). 


v. Tux trial by jury, or the country, per f atriam, is al. 
ſo that trial by the peers cf every Engliſhman, which, 2s 
the grand bulwark of his liberties, is ſecured to him by the 

| ; great 


(b) There is a ſtriking reſemblance between this proceſs, and 
that of the court of Arerpagus at Athens, for mucder; where- 
in the proſecutor and priioner were both ſwern ia the moi 
folemn manner: the proſecutor, that he was related to the de- 
ceaſed (for none but near re/ations were permitted to proſecute 
in that court) and that the priſoner was the cauſe of his death; 
the priſoner, that be was 1anocer.t of tbe charge againſt him, 
{ Pott. Antiq. b. 1. c. 19.) (e) See pa. 259. | 

(d) Kelynge. 55. Stat. 7 W. III. c. 3 §. ar. Foſt. 247. 
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great charter (e) : © nullus liber homo capiatur, vel impri- 
« ſonetur, aut exulet, aut aliquo alio modo defiruatur, uf 
« per legale judicium parium ſuorum, vel per legem terrace.” 


THE antiquity .and excellence of this trial, for the ſet- 
tling of civil property, has before been explained at large ( f). 
And it will hold muſt ſtronger in criminal caſes; ſince, in 
times of difficulty and danger, more is to be apprehended 
from the violence and partiality of judges appointed by the 
crown, in ſuits between the king and the ſubject, than in 


diſputes between one individual and another, to ſettle the 


metes and boundaries of private property. Our law has 
therefore wiſely placed this ſtrong and twofold barrier, of 
a preſentment and a trial by jury, between the liberties of 
the people, and the prerogative of the crown. It was ne- 
ceſſary, for preſerving the admirable balance of our con- 
ſtitution, to veſt the executive power of the laws in the 
prince: and yet this power might be dangerous and deſ- 
tructive to that very conſtitution, if exerted without check 
or control, by juſtices of ver and ter miner occaſionally 
named by the crown; who might then, as in France or 
Turkey, impriſon, diſpatch, or exile any man that was ob- 
noxlous to the government, by an inſtant declaration, that 
ſuch is their will and pleaſure. But the founders of the 
Engliſh laws have with excellent forecaſt contrived, that 
no man ſhould be called to anſwer to the king for any capi- 
tal crime, unleſs upon the preparatory accuſation of twelve 
cr more of his fellow ſubjects, the grand jury : and that 
the truth of every accuſation, whether preferred in the 
ſaape of ;adictment, information, or appeal, ſhould after- 
wards be confirmed by the unanimous ſuffrage of twelve of 
his equals and neighbours, indifferently choſen, and ſuperi- 
or to all ſuſpicion. So that the liberties of England can- 
not but ſubſiſt, ſo long as this palladium remains ſacred and 
inviolate, not only from all open attacks, (which none will 
be ſo hardy as to make) but alſo from all ſecret machina- 
tions, which may ſap and undermine it; by introducing 
new and arbitrary methods of trial, by juſtices of the 


P 4 peace, 


(e) 9 Hen. III. c. 29. (f) S.e Vol. III. p. 39. 
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peace, commiſſioners of the revenue, and courts. of con. 

ſcience. And however convenient theſe may appear at firll, 

(as doubtleſs all arbitrary powers, well executed, are the 

moſt convenient) yet let it be again remembered, that de. 
_ lays, and little inconveniencies in the forms of juſtice, at 
the price that all free nations muſt pay for their liberty in 
more ſubſtantial matters; that theſe inroads upon this fi. 
cred bulwark of the nation are fundamentally oppoſite to 
the ſpirit of our conſtitution ; and that, though begun in 
trifles, the precedent may gradually increaſe and ſpread, to 
the utter diſuſe of juries in queſtions of the moſt momen- 
tous Concern. 


WHaT was ſaid of juries in general, and the trial there. 
by, in ci vil caſes, will greatly thorten our preſent * 
with regard to the trial of criminal ſuits z indictments, in 
formations, and appeals : which trial I ſhall conſider in the 
ſame method that I did the former ; by following the or- 
der and courſe of the proceedings themſelves, as the moſt 
clear and perſpicuous way of treating it. 


WHEN therefore a priſoner on his arraignment has 
pleaded not guilty, and for his trial hath put himſelf upon 
the country, which country the jury are, the ſheriff of the 
county muſt return a panel of jurors, /iberos et legales bo- 
mines, de Vicineto ; that is, freeholders, without juſt excep- 
tion, and of the wi/ze or neighbourhood ; which is inter- 
preted to be of the county where the fact is committed (g). 
If the proceedings are before the court of king's bench, 
there is time allowed, between the arraignment and the 
trial, for a jury to be impanelled by writ of wenire fa- 
cias to the ſheriff, as Yn civil cauſes: and the trial in 
caſe of a miſdemeſnor is had at ni frius, unleſs it be 
of ſuch conſequence. as to merit a trial at bar ; which 
is always invariably had when the priſoner is tried for 
any capital offence. But, before commiſſioners of oyer 
and zerminer and gaol delivery, the ſheriff by virtue 


of a general precept directed to him beforehand, returns 
| | | | to 


(s) 2 Hal. P. C. 264. 2 Hawk. P. C. 403. 


Ch. 27. WIOV «s. 347 

reaſons. 1. As every one muſt be ſenſible, what ſudden im- 
preſſions and unaccountable prejudices we are apt to con- 
ceive upon the bare looks and geſtures of another; and 
how neceſſary it is, that a priſoner (when put to defend his 
life) ſhould have a good opinion of his jury, the want of 
which might totally diſconcert him ; the law wills not that 
he ſhould be tried by any one man againſt whom he has 
conceived a prejudice, even without being able to aſſign a 
reaſon for ſuch his diſlike. 2. Becauſe, vpon challenges for 
cauſe ſhewn, if the reaſon aſſigned prove inſufficient to ſet 
aſide the juror, perhaps the bare queſtioning his indifference 
may ſometimes provoke a reſentment; to prevent all ill 
conſequences from which, the priſoner is ſtill at liberty, if 
he pleaſes, peremptorily to ſet him aſide, 


Turs privilege, of peremptory challenges, though grant- 
ed to the priſoner, is denied to the king by the ſtatute 
33 Edw. I. ſt. 4. which enacts, that the king ſhall challenge 
no jurors without aſſigning a cauſe certain, to be tried and 
zpproved: by the court. However it is held, that the king 
need not aſſign his cauſe of challenge, till all the panel is 
gone through, and unleſs there cannot be a full jury with- 
out the perſons ſo challenged. And then, and not ſooner, 
the king's counſel muſt ſhew the cauſe : otherwiſe the juror 
ſhali be ſworn (n). | 


THE peremptory challenges of the priſoner muſt how 
ever have ſome reaſonable boundary; otherwiſe he might 
never be tried. This reaſonable boundary is ſettled by the 
common law to be the number of thirty-five; that is, one 
under the number of three full juries. For the law judges 
that five and thirty are fully ſufficient to allow the moſt 
timorous man to challenge through mere caprice ; and that 
he who peremptorily challenges a greater number, or three 
full juries, has no intention to be tried at all. And'there- 


| fore it dealt with one, who peremptorily challenges above 
thirty-five, and will not retra& his challenge, as with one 


who ſtands mute or refuſes his trial; by ſentencing him to 
4 the 


n) 2 Hawk. P. C. 413. 2 Hal.-P. C. 271. 
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the peine forte et dure in felony, and by attainting him in 
treaſon (o). And ſo the law ſtands at this * with n 
to treaſon „of any kind. 


7 by ſtatute 22 Hen. VIII. c. 14. (which, with re. 
| gard to felonies, ſtands unrepealed by ſtatute 1 & 2 Ph. & 
Mar. c. 10.) by this ſtatute, I ſay, no perſon arraigned for 
felony, can be admitted to make any more than raventy pe. 
remptory challenges. But how if the priſoner will peremp- 
torily challenge twenty one? what ſhall be done? The 
old opinion was that judgment of heine forre et dure ſhould 
be given, as where he challenged thirty ſix at the common 
law (p): but the better opinion ſeems to be (q), that ſuch 
challenge ſhall only be diſregarded and overruled. Be- 
cauſe, firſt, the common law doth not inflit the judgment 
of penance for challenging twenty-one, neither doth the 
\ ſtatute infli it; and ſo heavy a judgment ſhall not be im- 
poſed by implication. Secondly, the words of the ſtatute 
are, „that he be not admitted to challenge more than 
cc twenty ;”* the evident conſtruction of which is, that any 
farther challenge ſhall be diſallowed or prevented: and 
therefore, being null from the beginning, and never in fact 
a challenge, it can ſubject the priſoner to no puniſhment; 
mene ſhall be regularly ſworn, 


Ip, by reaſon of challenges or the default of the jurors, 
a ſufficient number cannot be had of the original panel, a 
tales may be awarded as in civil cauſes (r), till the number 
of twelve is ſworn, well and truly to try, and true deli- 
„ yerance make, between our ſover eign lord the king, and 
11 priſoner whom they have in charge; and a true 
4e verdict to give, according to their evidence,” 


WuHznN the jury is ſworn, if it be a cauſe of any eonſe- 
quence, the indictment is uſually opened, and the evidence 
marſhalled, examined, and enforced by the counſel for the 
crown, or proſecution, But it is a ſettled rule at common 


law, that no counſel ſhall be allowed a priſoner upon his 
trial, 
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(o) 2 Hal. P. C. 268. | (p) 2 Hawk. p. c. 4¹⁴. 
(q) 3 lait. 227. 2 Hal. P. C. 270. (r) See Vol. II. r. 364 
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to the court a panel of forty eight jurors, to try all felons 
that may be called upon their trial at that ſeſſion; and there- 
fore it is there uſual to try all felons ninjedivvchy; or ſoon, 
after their arraignment. But it is not cuſtomary, nor a- 
greeable to the general courſe of proceedings, unleſs by 
conſent of parties, to try perſons indicted of ſmaller miſde- 
meſnors at the ſame court in which they have pleaded not 
guilty, or traverſed the indictment, But they uſually give 
ſecurity to the court, to appear at the next aſſizes or ſeſſion, 
and then and there to try the traverſe, giving notice to the 


| proſecutor of the ſame. 


In caſes of high treaſon, whereby corruption of blood 
may enſue, ar miſpriſion of fuch treaſon, it is enacted by 
ſtatute 7 W. III. c. 3. firſt, that no perſon ſhall be tried 
for any ſuch treaſon, except an attempt to aſſaſſinate the 
king, unleſs the indictment be found within three years 
after the offence committed: next, that the priſoner ſhall 
have a copy of the indictment, but not the names of the 
witneſſes, five days at leaſt before the trial; that is, upon 
the true conſtruction of the act, before his arraignment (h); 
for then is his time to take any exceptions thereto, by way 
of plea or demurrer : thirdly, that he ſhall alſo have a co- 
py of the panel of jurors two days before his trial : and, 
laſtly, that he ſhall have the ſame compulſive proceſs to 
bring in his witneſſes for him, as was uſual to compel their 
appearance againſt him. And, by ſtatute 7 Ann. c. 21. 
(which did not take place till after the deceaſe of the late 
pretender) all perſons, indicted for high treaſon or miſpri- 
hon thereof, ſhall have not only a copy of the indictment, 
but a liſt of all the witneſſes to be produced, and of the ju- 
rors impanelled, with their profeſſions and places of abode, 
delivered to him ten days before the trial, and in the pre- 
ſence of two witneſſes ; the better to prepare him to make 
his challenges and defence. But this laſt act, ſo far as it 
affected inditments for the inferior ſpecies of high treaſon, 
reſpecting the coin and the royal ſeals, is repealed. by the 
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ſtatute 6 Geo. III. c. 53. elſe it had been impoſſible to have 
tried thoſe offences in the ſame circuit in which they are 


trial of the indictment, will exceed the time uſually allot- 
ted for any ſeſſion of gyer and terminer (i). And no per- 
ſon indicted for felony is, or (as the law ſtands) ever can 
be, entitled to ſuch copies, before the time of his trial (). 


Wren 5 trial is called on, the jurors are to be ſworn, 
as they appear, to the number of twelve, unleſs they are 


challenged by the e 


CHALLENGES _ here be made, either on the part of 
the king, or on that of the priſoner; and either to the 
whole array, or to the ſeparate polls, for the very ſame rea- 
ſons that they may be made in civil cauſes (1). For it is here 
at leaſt as neceſſary, as there, that the ſheriff or returning 
officer be totally indifferent; that where an alien is indict- 
ed, the jury ſhould be de medietate, or half foreigners; 
(which does not indeed hold in treafons (m), aliens being- 
very improper judges of the breach of allegiance to the king) 
that on every panel there ſhould be a competent number of 


exceptione majores ; not liable to objection either prof ter 
honoris reſpectum, FRE d EY mp rer e or 
Prof ter delictum. 


CHALLEN GES upon any of the foregoing accounts are 
ſtiled challenges for cauſe; which may be without ſtint in 
both criminal and civil trials. But in cximinal caſes, or at 
leaſt in capital ones, there is, ia fawvorem vitae, allowed to 
the priſoner an arbitrary and capricious ſpecies of challenge 
to a certain number of jurors, without ſhewing any cauſe at 
all; which is called a peremptory challenge: a proviſion full 
of that tenderneſs and humanity to priſoners, for which our 
Engliſh laws are juſtly famous, This is grounded on two 

reaſons. 


(i) Foſt. 2;0. (k) 2 Hawk. P. C. 410. 
00 See Vol. III. pag. 359 
em) 2 Hawk. P. C. 420. 2 Hal. P. U. 27 t. 
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ditment. And therefore in fir John Fenwick's caſe, in 
king William's time, where there was but one witneſs, an 
act of parliament (z) was made on purpoſe to attaint him 
of treaſon, and he was executed (a). But in almoſt every 
other accuſation one poſitive witneſs 1s ſufficient. Baron 
Monteſquieu lays it down for a rule (b), that thoſe laws 


which condemn a man to death ia any caſe on the depoſi- 
tion of a ſingle witneſs, are fatal to liberty ; and he adds 


| this reaſon, that the witneſs who affirms, and the accuſed 
| who denies, make an equal balance (e); there is a neceſſity 


therefore to call in a third man to incline the ſcale. But 
this ſeems to be carrying matters too far: for there are ſome 
crimes, in waich the very privacy of their nature excludes. 
the poſſibility of having more than one witneſs : muſt theſe 
therefore eſcap2 unpuniſhed ? Neither indeed is the bare 
denial of the perſon accuſed equivalent to the poſitive oath 
of a diſintereſted witneſs, In caſe of indictments for per- 
jury, this doctrine is better founded; and there our law 
adopts it: for one witneſs is not allowed to convict a man 
indicted for perjury ; becaufe then there is only one oath: 
2gainſt another (d). In caſes of treaſon alſo there is the ac- 
cuſed's oath of allegiance, to counterpoiſe the information 
of a ſingle witneſs; and that may perhaps be one reaſon 
why the law requires a double teſtimony to convict him: 
though the principal reaſon, undoubtedly, 1s to ſecure the 
ſubſe from being facrificed to fictitious conſpiracies, which 
have been the engines of profligate and crafty nn in 
all ages. 


SECONDLY, though from the reverſal of colonel Sid- 
rey's attamder by act of parliament in 1689 (e) it may be 
collected (f), that the mere ſimilitude of hand-writing in: 
two papers ſhewn to a jury, without other concurrent teſ- 
umony, is no evidence that both were written by the ſame 
perſon; yet undoubtedly the ne of witneſſes, well 


acquainted 
(2) Stat. 8 W. III. c. 4. (a) St. Tr. V. 40. 
{b Sp. L. b. 12. c. 3+ (c) Beccar. c. 13. 
it) 10 Mod. 194. (e) St. Tr. VIII. 472.. 


ask. P. C. 43. 


by o 
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* 

e 


352 Pos lic Book IV. 


- acquainted with the party's hand, that they believe the pa. 
per in queſtion to haye been written by him, i is evidence to 
be left to a jury (g). 


THIRDLY, by the ſtatute 21 Jac. I. c. 27. a mother of 
a baſtard child, concealing its death, muſt prove by one wit. 
neſs that the child was born dead; otherwiſe ſuch conceal. 
ment ſhall be evidence of her having murdered it (h). | 


FouRTHLY, all preſumptive evidence of felony ſhould 
e admitted cautiouſly : for the law holds, that it is better 
that ten guilty perſons eſcape, 'than that one innocent ſuffer, 
And fir Matthew Hale in particular (j) lays down two rules, 
moſt prudent and neceſſary to be obſerved : 1. Never to 
convict a man for ſtealing the goods of a perſon unknown, 
merely becauſe he will give no account how he came by 
them, unleſs an actual felony be proved of ſuch goods: and, 
2. Never to convict any perſon of murder or man- laughter, 
till at leaſt the body be found dead ; on account of two in- 
ſtances he mentions, where iba were executed for the 
murder of others, who were then alive, but miſſing. 


LASTLY, it was an antient and commonly received prac- 
tice (i), (derived from the civil law, and which alſo to this 
day obtains in the kingdom of France (k)) that, as counſel 
was not allowed to any priſoner accuſed of a capital crime, 
ſo neither ſhould he be ſuffered to exc alpate himſelf by the 
teſtimony of any witnefſes. And therefore it deſerves to be 
remembered, to the honour of Mary I, (whoſe early ſenti- 
ments, till her marriage with Philip of Spain, ſeem to have 
been humane and generous (I)) that when ſhe appoint- 
ed fir Richard Morgan chief juſtice of the common-pleas, 


ſhe injoined him, that notwithſtanding the old error, 
& which 


(g) Lord Preſton's caſe. A. D. 1690. St. Tr. IV. 453. Fran- 
cia's caſe. A, D. 1716, St. Tr. VI. 69. Layer's caſe. A, D. 171% 
ibid. 279. Henzey's caſe. A. D. 1758. 4 Burr. 644. 

(h) See pag. 198. | (J) 2 Hal. P. C. 290. | 

(i) St. Tr. I. poſſum. 

(Kk) Domat. publ. law. b. 3. t. 1. „nn Sp. L. b. 29-6 11. 

(1) See pag. 17. 
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trial, upon the general iſſue, in any capital crime, unleſs 
ſome point of law ſhall ariſe proper to be debated (s). A 
rule, which (however it may be palliated under cover of that 
noble declaration of the law, when rightly underſtood, that 
the judge ſhall be counſel for the priſoner ; that is, ſhall ſee 
that the proceedings againſt him are legal and ſtrictly regu- 
lar (t)) ſeems to be not at all of a piece with the reſt of the 
humane treatment of priſoners by the Engliſh law. For 
upon what face of reaſon can that aſſiſtance be denied to 
fave the life of a man, which yet is allowed him in proſecu- 
tions for every petty treſpais ? Nor indeed is it ſtriftly ſpeak- 
| ing apart of the antient law : for the mirror (u), having 
obſerved the neceſſity of counſel in civil ſuits, © who know 
« how to forward and defend the cauſe, by the rules of law 
« and cuſtoms of the realm, immediately afterwards ſub- 
joins; “and more neceſſary are they for defence upon in- 
« ditments and appeals of felony, than upon other venial 
« cauſes (W).“ And, to ſay the truth, the judges themſelves 


are fo ſenſible of this defect in our modern practice, that 
| Mi 
(s) 2 Hawk. P. C. 400. | 'F 
(t) Sir Edward Coke (3 Inft. 137.) gives another additional 
reaſon for this refuſal, ** becauſe the evidence to convict a pri- 
„ ſoner ſhould be ſo manifelt, as it could not be contradicted.“ 
It was therefore thought too dangerous an experiment, to let 
an 9 whether it could be contradicted or no. 
(v) e. 1 $7 4 
(w) Father Parſons the jeſuit, and after him biſhop Ellys, 
(of Engliſh liberty. ii. 26.) have imagined, that the benefit of 
countel to plead for them was firſt denied to priſoners by a law 
of Henry I. meaning (I preſume) chapter 47 and 48 of the code 
which is uſually attributed to that prince. De caufis eri- 
6 minalibus vel capitalibus nemo quaerat corfilium ;, quin implaci- 
% tatus flatim perneget, fine emni petitione conſilii. In aliis 
* on:nitus poteſt et debet uti conſilio.“ But this ccnſe/rum, I con- 
ceive, ſignifies only an imper/anc, and the petitio conſilii is crave 
ing leave to jmparl; (See Vol. III. pag. 298.) which is not al- 
lowable in any criminal proſecvtion. This will be manifeſt by 
comparing this law with a cotemporary paſſage in the grand 
couſiumier of Normandy (ch. 85.) which ſpeaks of imparlan- 
ces in perſonal actions. Apres ce, eft tenu, le querelle a re- 
i ſpondere , et aura congie de ſey conſiller, vil le demande: a,. 
* querd il ſera corſcille, il peut nyer le fait dent il eft ge- 
„ uſe.” Or, as it ſtands in the Latin text, (edit. 1539.) 
* Duerelatus autem foſtea tenetur reſpondere ;, et babebit licentiam 
* corſulendi, fi requirat : babita autem confilio, debet factum ne- 
ge que accufatus g. | 


% 


they ſeldom ſcruple to allow a priſoner counſel to ſtand by 
him at the bar, and inſtruct him what queſtions to afk, or 
even to aſk queſtions for him, with reſpe& to matters of 
fact: for as to matters of law, ariſing on the trial, they are 
intitled to the aſſiſtance of counſel. But ſtill this is a mat. 


ter of too much Importance to be left to the good pleafure | 


of any judge, and is worthy the interpoſition of the legiſla. 
ture: which has ſhewn its inclination to indulge priſoners 


with this reaſonable aſſiſtance, by enacting in ſtatute 7 W. 
III. c. 3. that perſons indicted for ſuch high treaſon, as 


works a corruption of the blood, or miſpriſion thereof, may 
make their full defence by counſel, not exceeding two, to 
be named by the priſoner and aſſigned by the court or 
judge: and this indulgence, by ſtatute 20 Geo. II. c. zo. 


is extended to parliamentary ?7zpeachments for high trea- 


ſon, which were excepted in the former act. 


THE doctrine of evidence upon pleas of the crown is, in 
moſt reſpects, the ſame as that upon civil actions. There 
are however a few leading points, wherein, by ſeveral ſta- 
tutes and reſolutions, a. difference is made between civil 
and criminal evidence. 


FIRST, in all caſes of high treaſon, petit treaſon, and 
miſpriſion of treaſon, by ſtatutes 1 Edw. VI. c. 12. 5 & 6 
Edw. VI. c. 11. and'r & 2 Ph. & Mar. c. 10. two lawful 
witneſſes are required to convict a priſoner ; except in caſes 
of coining (x), and counterfeiting the ſeals ; or unleſs the 
party ſhall willingly and without violence confeſs the ſame. 
By ſtatute 7 W. III. c. 3. in proſecutions for thoſe treaſons 


to which that act extends, the ſame rule is again enforced, 


with this addition, that the confeſſion of the priſoner, which 
ſhall counter vail the neceſſity of ſuch proof, muſt be in open 
court; and it is declared that both witneſſes muſt be to the 
fame overt act of treaſon, or one to one overt act, and the 
other to another overt act of the ſame ſpecies of treaſon (yy 
and not of diſtinct heads or kinds: and no evidence ſhall be 


admitted to prove any overt act not expreſsly laid in the in- 
| | diftment- 


(x) 1 Hal. P. C. 297. 65 See St. Tr. II. 144. Pod, 236 
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| « which did not admit any witneſs to ſpeak, or any other 
« matter to be heard, in favour of the adverſary, her ma- 
« jeſty being party; her highneſs* pleaſure was, that what- 
« ſoever could be brought in favour of the ſubje& ſhould 
« he admitted to be heard: and moreover, that the juſtices 
e ſhould not perſuade themſelves to fit in judgment other- 
e wiſe for her highneſs than for her ſubje& (m). After- 
wards, in one particular inſtance (when embezzling the 
queen's military ſtores was made felony by ſtatute 31 Eliz. 
c. 4.) it was provided that any perſon, impeached for ſuch 
f:lony, “ ſhould be received and admitted to make any law- 
« ful proof that he could, by lawful witneſs or otherwiſe, 
| & for his diſcharge and defence :** and in general the courts. 
grew ſo heartily aſhamed of a doctrine fo unreaſonable and 
oppreſſive, that a practice was gradually introduced of exa- 
mining witneſſes for the priſoner, but not upon oath (n): 
the conſequence of which ſtill was, that the jury gave leſs 
credit to the priſoner's evidence, than to that produced by 
the crown, Sir Edward Coke (o) proteſts very ſtrongly 
againſt this tyrannical practice: declaring that he never read 
in any act of parliament, book-caſe, or record, that in cri- 
minal caſes the party accuſed ſhould not hays. witreſles 
ſworn for him; and therefore there was not ſo much as 
ſcintilla juris againſt it (p). And the houſe of commons were 
| ſo ſenſible of this abſurdity, that, in the bill for aboliſhing 
hoſtilities between England .and Scotland (q), when felo- 
nics committed by Engliſhmen in Scotland were ordered to 
be tried in one of the three northern counties, they inſiſt- 
ed on a clauſe, and carried it (r) againſt the efforts of both 
the crown and the houſe of lords, againſt the practice of 
the courts in England, and the expreſs law of Scotland (s), 
“ that in all ſuch trials, for the better diſcovery of the 
« truth, and the better information of the conſciences of 
the jury and juſtices, there ſhall be allowed to the party 

: | arraig ned 


(m) Holingſn. 1112. St. Tr. 1. 72. (n) 2 Bulſtr. 147. Cro. 
Car. 292. (o) 3. Inſt. 79. (p) See alſo 2 Hal. P. C. 283. 
and his ſummary. 264. (q) Stat. 4 Jac, I. c. 1. 

(r) Com. Journ. 4, 8, 12, 13, 15, 29, 30 Jun. 1607, 

(s) bid. 4 Jun. 1607. 


"angucSoralile: right of determining upon. all the circuin- 


ly at the diſcretion? of the court, for finding their verdid 


_ unhappy caſe for the judge himſelf, if the priſoner's fate de. 
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« arraigned the benefit of ſuch credible witneſſes,” to h 
«© examined upon oath, as can be produced for his clearing . 
« and juſtification.” At length by the ſtatute 7 W. III 
c. 3. the ſame meaſure of juſtice was eſtabliſhed through. Wi; 
out all the realm, in caſes of treaſon within the act: and 
it was afterwards declared by ſtatute 1 Ann. ſt. 2. c. 9. that 


in all caſes of treaſon and felony, all witneſſes for the pj. 


foner ſhould be examined upon oath, in like manner as the | 
witneſſes againſt him. | 


WHEN the evidence on both ſides is cloſed, the jury car. Wt 


not be diſcharged till they have given in their verdict; but Ne. 


are to conſider of it, and deliver it in, with the ſame forms, Wl: 
as upon civil cauſes: only they cannot in a criminal caſe, 
give a privy verdict (t). But an open verdict may be either N 
general, guilty, or not guilty ; or ſpecial, ſetting forth al. 
the circumſtances of the caſe, and praying the judgment of WW) 
the court, whether, for inſtance, on the facts ſtated, it be 
murder, manſlaughter, or no crime at all. This is when 
they doubt the matter of law, and therefore chuſe to leaveit 
to the determination of the court ; though they have an 


fances, and finding a general verdiet, if they think proper 
ſo to hazard a breach of their oaths: and, if their verdift 
be notoriouſly wrong, they may be puniſhed and the verdid 
ſet aſide by attaint at the ſuit of the king ; but not at the 
ſuit of the priſoner (u). But the practice, heretofore in uſe, 
of fining, impriſoning, or otherwiſe puniſhing jurors, mere- 


contrary to the direction of the judge, was arbitrary, uncon- 
{titutional, and illegal: and is treated as ſuch by fir Thomas 
Smith, two hundred years ago; who accounted “ ſuch do- 
« ings to be very violent, tyrannical, and contrary to the 
= liberty and cuſtom of the realm of England (w).“ For, 
as fir Matthew Hale well obſerves (x), it would be a mot 


pended upon his directions: - unhappy allo for the priſoner; 


i | for, 


(t) 2 Hit. P. C. 300. 2 Hawk. P. C. 439. 
(1 Hal. P. C. 310. (*) Smith's common w. E 3-6 1. 


n Ha!..P. C. 313. 


A 4 
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if the judge's opinion muſt rule the verdiR, the trial by 


or 
ng by would be uſeleſs. Yet in many inſtances (y), where 
ll, ntrary to evidence the jury have found the priſoner guil- 
h. y, their verdict hath been mercifully ſet aſide, and a new 
nd Wiz! granted by the court of king's bench; for in ſuch caſe, 


« hath been ſaid, it cannot be ſet right by attaint. But 
here hath yet been no inſtance of granting a new trial, 
here the priſoner was acguitted upon the firſt (2). 


Ir the jury therefore find the priſoner not guilty, he is 
Shen for ever quit and diſcharged of the accuſation (a); ex- 
ept he be appealed of felony within the time limited by 
w. But if the jury find him guilty (b), he is then ſaid to 
eco rvied of the crime whereof he ſtands indicted. Which 
onviction may accrue two ways; either by his confeſſing 


jr 
all the offence and pleading guilty ; or by his being found fo 
of Wy the verdict of his country. | 

be , 


WHEN the offender is thus convicted, there are two col- 
lateral circumftances ſhat immediately ariſe. 1. On a con- 
iction, in general for any felony, the reaſonable expenſes 
of proſecution are by ſtatute 2 5 Geo. II. c. 36. to beallow- 
ed to the roſecutor out of the county Rock, if he petitions 


er 
ale judge for that purpoſe; and by ſtatute 27 Geo. II. c. 3. 
a Voor perſons, bound over to give evidence, are likewiſe en- 
he itled to be paid their charges, as well without conviction 
e, with it. 2. On a conviction of larciny in particular, 


he proſecutor ſhall have reſtitution of his goods, by virtue 
ef the ſtatute 21 Hen. VIII. c. 11. For by the common 
le there was no reſtitution of goods upon an indictment, 
becauſe it is at the ſuit of the king only; and therefore the 
party was enforc2d to bring an appeal of robbery, in order 

to 


(y) Lev. 9. T. Jones. 163. St. Tr. X. 416. 
(2) 2 Hawk. P, C. 442. (a) The civil law in ſuch caſe only 
charges him from the ſame accuſer, but not from the ſame 
ceuſation, (H. 48. 2. 7 C. 2.) N ; 
(b) In the Roman republic, when the priſoner was convicted 
bf any capital off:nce by his judges, the form of pronouocing 
hat Conviction was ſomething peculiarly delicate; not that he 
as guilty, but that he had not been enough upon his guard; 


, Parum ca. videtur,” ( F. e/tus. 325. F 


% 
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to have his goods again (c). But, it being conſidered thy 
the party, proſecuting the offender by indictment, deſerys 
to the full as much encouragement as he who pfoſecuty 
by appeal, this ſtatute was made, which enacts, that if any 
perſon be convicted of larciny by the evidence of the pay 
robbed, he ſhall have full reſtitution of his money, good, 
and chattels; of the value of them out of the offend 
goods, if he has any, by a writ to be granted by the jul 
"tices. And this writ of reſtitution ſhall reach the goods f 
ſtolen, notwithſtanding the property (d) of them is ende 
voured to be altered by ſale in market overt (e). And, 
though this may ſeem ſomewhat hard upon the buyer, je 
the rule of law is that ſpoliatus debet, ante omnia, reſi 
dc tui; eſpecially when he has uſed all the diligence in li 
power to convict the felon. And, ſince the caſe is reduce 
to this hard neceſſity, that either the owner or the buyz 
muſt ſuffer; the law prefers the right of the owner, wi 
has done a meritorious act by purſuing a felon to condig 
puniſhment, to the right of the buyer, whoſe merit is ol 
negative, that he has been guilty of no unfair tranſactia 
Or elſe, ſecondly, without ſuch writ of reſtitution, the 
party may peaceably retake his goods, wherever he hap 
ar onal man (f, unten ane, property he Af 
quired therein. Or, laſtly, if the felon be convicted ans 
pardoned, or be allowed his clergy, the party robbed maj 
bring his action of trover againſt him for his goods; and 
recover a ſatisfaction in damages. But ſuch action lies nd 
before proſecution ; for ſo felonies would be made up a 
healed (g): and alſo recaption is unlawful, if it be don 
with intention to ſmother or compound the larciny ; ! 
then becoming the heinous offence of theft-bote, as vn 
mentioned ina former chapter (h). 


Ir is not uncommon, when a perſon is convicted of 1 
miſdemeſnor, which principally and more immediately af 


fects ſome individual, as a battery, impriſonment, or tit 
Lad like, 


(c) 3 Inſt. 242. (d) See Vol. II. pag. 480. 
ei H. F. C. 543. (f) See Vol. III. pag. 4. 
(g) 1 Hal. P. C. 546. (b) See pag. 133. 
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ke, for the court [to permit the defendant to '/peak with 
ze proſecutor, before any judgment is pronounced: and, if 
e proſecutor declares himſelf ſatisfied, to infli& but a tri- 
ial puniſhment. This is done, to reimburſe the proſecu- 
Pr his expenſes, and make him ſome private amends, with- 
it the trouble and circuity of a civil action. But it ſurely 
4 dangerous practice: and, thgugh it may be intruſted 
o the prudence and diſcretion of the judges in the ſupe- 
jor courts of record, it ought never to be allowed in local 
r inferior juriſdiftions, ſuch as the quarter- ſeſſions; where 
roſecutions for aſſaults are by this means too frequently 
ommenced, rather for private lucre than for the great 
nds of public juſtice. Above all, it ſhould never be ſuf- 
ered, where the teſtimony of the proſecutor himſelf is 
eceſſary to convict the defendant : for by this means, the 
les of evidence are entirely ſubverted; the proſecutor be- 
pmes in effect a plaintiff, and yet is ſuffered to bear wit- 
es for himſelf. Nay even a voluntary forgiveneſs, by the 
arty injured, ought not in true policy to intercept the ſtroke 
f juſtice. “ This,” ſays an elegant writer (i), (who pleads 
th equal ſtrength for the certainty as for the lenity of 
unſhment) © may be an act of good-nature and humani- 
ty, but it is contrary to the good of the public. For, al- 
though a private citizen may. diſpenſe with ſatis faction 
for his private injury, he cannot remove the neceſſity of 
public example. The right of puniſhing belongs not to 
any one_ individual in particular, but to the ſociety in 
general, or the ſovereign who repreſents that ſociety ; 
and a man may renounce his own portion of this right, 
but he cannot give up that of others,” 


(i) Bec, ch, 46. 


CHAPTER 


| 
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CHAPTER THE TWENTY EIGHTH. 


Or THE BENEFIT or CLERGY 


FTER trial and conviction, the judgment of the 
court regularly follows, unleſs ſuſpended or arreſted 
by ſome intervening circumſtance : cf which the principal 
1s the benefit of clergy : a title of no ſmall curioſity as well 

as uſe ; and concerning which I ſhall therefore enquire, 1. 
Into its original, and the various mutations which this pri- 
vilege of clergy has ſuſtained. 2. To what perſons it is to 
be allowed at this day. 3. In what caſes. 4. The conſe- 
quences of allowing it. 


I. CLERGy, the privilegium clericale, or in common 
ſpeech, the benefit of clergy, had its original from the pious 
regard paid by chriſtian princes to the church in its infant 
ſtate ; and the il] uſe which the popiſh eccleſiaſtics ſoon 
made of that pious regard. The exemptions, which they 
granted to the church, were principally of two kinds: 1. 
Exemption of places, conſecrated to religious duties, from 
criminal arreſts, which was the foundation of ſanCtuants: 
2. Exemption cf the perſons of clergymen from criminal 
proceſs before the ſecular judge in a few particular caſes, | 
which was the true original and meaning of the frivilegiu 
clericale. ; 


Bur 
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zur the clergy, encreaſing in wealth, power, honour, 
number, and intereſt, began ſoon to ſet up for themſelves: 
and that which they obtained by the favour of the civil 
government, they now claimed as their inherent right; and 
25 2 right of the higheſt nature, indefeaſible, and jure divi- 
10 (a). By their canons therefore and conſtitutions they en- 
deavoured at, and where they met with eaſy princes obtam- 
ed, a vaſt extenſion of theſe exemptions : as well in regard 
to the crimes themſelves, of which the liſt became quite 
univerſal (b); as in regard to the perſons exempted, among 
whom were at length comprehended not only every little 
ſubordinate officer belonging to the church or clergy, but 
even many that were totally laymen. 


In England however, although the uſurpations of the 
pope were very many and grievous, till Henry the eighth 


entirely exterminated his ſupremacy, yet a total exemption 
of the clergy from ſecular juriſdiction could never be tho- 


roughly effected, though often endeavoured by the cler- 
gy (c): and therefore, though the antient privilegium cleri- 
cale was in ſome capital caſes, yet it was not univerſally, al- 
lowed. And in thoſe particular cafes, the uſe was for tile 
biſhop or ordinary to demand his clerks to be remitted out 
of the king's courts, as ſoon as they were indicted: con- 
cerning the allowance of which demand there was for ma- 
ny years a great uncertainty (d) ; till at length it was finally 
ſettled in the reign of Henry the ſixth, that the priſoner 
mould firſt be arraigned ; and might either then claim his 
benefit of clergy, by way of declinatory plea ; or, after con- 
vition, by way of arreſting judgment. This latter way is 
moſt uſually practiſed, as it is more to the ſatisfaction of 
the court to have the crime previouſly aſcertained by con- 
iſfion or the verdict of a jury; and alſo as it is more ad- 


Yantageous to the priſoner” himſelf, who may poſſibly 
| be 


(a) The j 1incipal argument, upon which they founded this 
exemption, was that text cf ſcripture; “ touch not mine a- 
® nointed, and do my prophets no harm.” (Keilw. 181.) 

(b) See Vol. III. pag. 62. (c) Keilw. 180. 

d) 2 Hal, P. C. 377. | | 
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be acquitted, and ſo need not the benefit = his eng at. 
all. 


ORIGINALLY the 150 was EY that no Gen ted be 
admitted to the privilege of clergy, but ſuch as had the 
habitum et tonſuram clericalem (e). But in proceſs of time 
a much wilder and more comprehenſive criterion was eſta. 
bliſned: every one that could read (a mark of great learn. 
ing in thoſe days of ignorance and her ſiſter ſuperſtition) 
being accounted a clerk or clericus, and allowed the benefit 
of clerkſhip, though neither initiated in holy orders, nor 
trimmed with the clerical tonſure. But when learning, by 
means of the invention of printing, and other concurrent 
cauſes, began to be more generally diſſeminated than for- 
merly ; and reading was no longer a competent proof of 
clerkſhip, or being in holy orders; it was found that as 
many laymen as divines were admitted to the privilegimm 
clericale: and therefore by ſtatute 4 Hen. VII. c. 13. a dil 
tinction was once more drawn between mere lay ſcholars 
and clerks that were really in orders. And, though it wa, 
thought reaſonable ſtill to mitigate the ſeverity of the lan 
with regard to the former, yet they were not put upon 
the ſame footing with actual clergy ; being ſubjected to a 
flight degree of puniſhment, and not allowed to claim the 
clerical privilege more than once. Accordingly the ſtatute 
directs, that no perſon, once admitted to the benefit of 
clergy, ſhall be admitted thereto a ſecond time, unlels 
he produces his orders : and in order to diſtinguiſh thei 
perſons, all laymen who are allowed this privilege ſhall be 
burnt with a hot iron in the brawn of the left thumb. This 
diſtinction between learned laymen, and real clerks in or- 
ders, was aboliſhed for a time by the ſtatutes 28 Hen. VIII. 
c. I. and 32 Hen. VIII. c. 3. but is held (f) to have been 
virtually reſtored by ſtatute x Edw. VI. c. 12. which ſtatute 
alſo enacts that lords of parliament, and peers of the realm, 
may have the benefit of their peerage, equivalent to that of 
clergy, far the firſt offence, 3 they cannot read, and 
_ with- 


(e) 2 Hal. P. C. 372. M. Paris, A. D. 1259, See Vol. 
pag. 24. (9) Hob. 294. | 
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without being burnt in the hand) for all offences then 
clergyable to commoners, and alſo for the crimes of houſe- = * 
breaking, highway robbery, horſe-ſtealing, and robbing of 
churches. 5 e 132 


ArrER this burning the laity, and before it the real 
clergy, were diſcharged from the ſentence of the law in the 
king's courts, and delivered over to the ordinary, to be dealt 
with according to the eccleſiaſtical canons. 'Whereupon. 
the ordinary, not ſatisfied with the proofs: adduced in the 
profane ſecular court, ſet himſelf formally to work to make 
2 purgation of the offender by a new canonical trial; al- 
though he had been previouſly convicted by his country, 
or perhaps by his own confeſſion. This trial was held be- 
fore the biſhop in perſon, or his deputy; and by a jury of 
twelve clerks : and there, firſt, the party himſelf was re- 
quired to make oath of his own innocence; next, there was 
to be the oath of twelve compurgators, who ſwore they be- 
lieved he ſpoke the truth; then, witneſſes were to be ex- 
amined upon oath, but on behalf of the priſoner only ; and, 
laſtly, the jury were to bring in their verdi& upon oath, 
which uſually acquitted the priſoner : otherwiſe, if a clerk, 
he was degraded, or put to penance (g). A learned judge, 
in the beginning of the Jaſt *century (h), remarks with 
much ind:gnation the vaſt complication of perjury and ſub- 
ornation of perjury, in this ſolemn farce of a mock trial ; 
the witneſſes, the compurgators, and the jury, being all of 
them partakers in the guilt ; the delinquent party alſo, 
though convicted before on the cleareſt evidence, and con- 
ſcious of his own offence, yet was permitted and almoſt _ 
compelled to ſwear himſelf not guilty : nor was the good 
biſhop himſelf, under whoſe countenance this ſcene of wick- 
edneſs was daily tranſacted, by any means exempt from a 
mare of it? And yet by this purgation the party was re- 
ſtored to his credit, his liberty, his lands, and his capacity 
of purchaſing afreſh, and was entirely made a,new and an 
mnocent man. . | 


37 Vor V5: 2 "v5 Q : PRs is 3s 
„ (8) 3 P. Wms. 447. Hob. 269. (h) Hob. 297. 
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FTnuis ſcandalous proſtitution of oaths, and the forms d 
juſtice, in the almoſt conſtant acquittal of felonious clerks 
by purgation, was the occaſion, that, upon very heinous and 
notorious circumſtances of guilt, the temporal courts would 
not truſt the ordinary with the trial of the offender, bu 
delivered over to him the convicted clerk, ab/gue purgatine 

ſacienda: in which: ſituation: the clerk, convict could not 

make purgation; but was to continue in priſon during life, 
and was incapable of acquiring any perſonal property, or 
receiving the profits of his lands, unleſs the king ſhould 
pleaſe to pardon him. Both theſe courſes were in ſome de. 

gree exceptionable; the latter being perhaps too rigid, 2 

the former was productive of the moſt abandoned perjury, 

As therefore theſe mock trials took their riſe from faQious 

and popiſh tenets, tending to exempt one part of the nation 


from the general municipal law; it became high time, | 
when the reformation. was thoroughly eſtabliſhed, to abo- 


liſh fo vain and impious a ceremony. 


ACCORDINGLY the ſtatute 18 Eliz. c. 7. enacts, that, 
for the avoiding of ſuch perjuries and abuſes, after the of- 
fender has been allowed his clergy, he ſhall not be delivered 
to the ordinary, as formerly; but, upon ſuch allowance 
and burning in the hand, he ſhall forthwith be enlarged and 
delivered out of priſon ; with proviſo, that the judge may, 
if he thinks fit, continue the offender in gaol for any time 
not exceeding a year. And thus the law continued for a- 
bove a century, unaltered ; except only that the ſtatute 21 


Jac. I. c. 6. allowed, that women convicted of ſimple larci- ; 


nies under the value of ten ſhillings ſhould, (not properly 
haye the benefit.of clergy, for they were not called upon to 
read ; but) be burned in the hand, and whipped, ſtocked, or 
impriſoned for any time not exceeding a year. And a f- 
milar indulgence, by the ſtatutes 3 & 4 W. & M. c. 9. and 
4 & 5 W. & M. c. 24. was extended to women, guilt) of 
any clergyable felony whatſoever; who were allowed once 
to claim the benefit of the fletute, in like manner. mr 
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achim the banalit of clergy, and to. be diſcharged up- 


exceeding a year. All women, all peers, and all male 
moners who could read, were therefore diſcharged in 
h felonies ; abſolutely, if clerks in orders; and for the 
offence, upon burning in the hand, if ay: yet all lia 
(excepting peers) if the judge ſaw occaſion, to impri- 
ment not exceeding a year, And thoſe men, who could 
read, if under the degree of peerage, were hanged. - 


* | B27, 81 
ould NRrTERWwAR DS indeed it was conſidered, that education 
de. learning were no extenuations of guilt, but quite the 


ſe; and that, if the puniſhment of death for fimple 
my was too ſevere for thoſe who had been liberally in- 
ited, it was, a fortiori, too ſevere for the ignorant alſo. 
id thereupon by ſtatute 5 Ann. c. 6. it was enacted, that 


e intitled to aſk it, without requiring them to read by 
of conditional merit, And experience having ſhewn, 
tſo very univerſal a lenity was frequently inconvenient, 


vat, an encouragement to commit the lower degrees of fe- 
of. and that, though capital puniſhments were too rigor- 
red $ theſe inferior offences, yet no puniſhment at all (or 


xt to none, as branding or whipping) was as much too 
tle; it was enacted by the ſame ſtatute, 5 Ann. c. 6. 
twhen any perſon is convicted of any theft or larciny, 
( burnt in the hand for the ſame, he ſhall. alſo be com- 
ed to the houſe of correction or public workhouſe, to 
lier? kept to hard labour for any time not leſs than ſix 
ths, and not exceeding two years; with a power of in- 
ing a double confinement in caſe of the party's eſcape 
m the firſt, And it is alſo enacted by the ſtatute 4 Geo. 
t. 11. and 6 Geo, I. c. 23. that when any perſons ſhall be 


l. W'itcd of any larciny, either grand or petit, or any fe- 
d us ſtealing or taking of money or goods and chattles, 
of er from the perſon or the houſe of any other, or in any 


ler manner, aud who by the law ſhall be entitled to the 
ft of clergy, and liable only to the penalties of burning 


ttt hand or whipping, the court in their diſcretion, in- 
Q 2 ſtead 


being bur ned in the hand, and impriſaned for any time 


benefit of clergy ſhould be granted to all thoſe who 
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ſtead of ſuch burning i in the hand or whipping, | may 
. ſuch offenders to be tranſported to America for 
years: and, if they return or are ſeen at large in this 
dom within that time, it * be felony without bend 
clergy. | 


IN this Rate does the benefit of clergy at preſent l 
very conſiderably different from its original 1aſtitutian; 
wiſdom of the Englith legiſlature having, in the courk 
long and laborious proceſs, extracted by a noble ald 
rich medicines out of poiſonous ingredients; and comte 
by gradual mutations, what was at firſt an unreaſy 

| exemption of particular popiſh eccleſiaſtics, into a men 
mitigation of the general law, with reſpect to capita 
niſhment. 


FROM the whole of this detail we may collect, that 
ever in times of ignorance and ſuperſtition that monkk 
true policy may for a while ſubſiſt, of a body of men, 
ing in the bowels of a ſtate, and yet independent of its f 
yet, when learning and rational religion have a lite 
lightened mens minds, ſociety can no longer endure a 
ſurdity ſo grols, as muſt deſtroy its very fundamentals, 
by the original contract of government, the price of p 
tion by the united force of individuals is that of obedie 
the united will of the community. This united will! 
clared in the laws of the land: and that united forced 
erted in their due, and univerſal, execution. 


II. I am next to inquire, to what ferſe 5 the bend 
clergy is to be allowed at this day: and this mult bec 
coliected from w hat has been obſerved in the prece di. 
ticle. For, upon the whole, we may pronounce, thi 
clerks in orders are, without any branding, and of c 
without any tranſportation, (for that 1s oaly ſubſtituqg £ 
liev of the other) to he admitted to this privilege, and 
mediately diſcharged, or at moſt only confined for ont) 
and this as often! 2s they offe: id (1). Again, all lords of 

lament and peers of the e by the RAE 1 Edu. 
c 


l (i) 2 58 gf 5 375» 
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b. ſhall be anbei in all 3 and woke felo- 
| provided for by the act, without any burning in the 
in the ſame manner, as real clerks convia : but this 
3 for the firſt offence. Laſtly, all the commons of the 
m, not in orders, whether male or female, ſhall for the 
offence be diſcharged of the puniſhment of felonies, 
in the benefit of clergy ; upon being burnt in the hand, 
ſuffering a diſcretionary impridbment or, in caſe of 
ny, upon being tranſported for ſeven years, if the court 
think proper. It hath been ſaid, that Jews, and other 
gels and heretics, were not capable of the benefit of 
gy, till after the ſtatute 5 Ann. c. 6. as being under a 
al incapacity for orders (x). But I much queſtion whe- 
r this was ever ruled for law, ſince the re- introduction 
the Jews into England in the time of Oliver Cromwell. 
7, if that were the caſe, the Jews are ſtill in the ſame 
dicament, which every day's experience will contradi& : 
ſtatute of queen Anne having certainly made no alte- 
jon in this reſpe& z it only diſpenſing with the neceſſity 
reading in thoſe perſons, who, in caſe they could ae 
re before tlie act ne to the benefit of their A 48 


II. Taz third point to be confidered 3 is, for what crimes 
privilegium clericale, or benefit-of clergy, is to be allow- 
And it is to be obſerved, that neither in high treaſon, 
rin petit larciny, nar in any mere miſdemeſhors, it was 
ulged at the common law; and therefore we may lay it 
wn for 2 rule, that it was allowable only in petit treaſon 
{ felonies : which for the moſt part became legally in- 
ed to this indulgence by the ſtatute de clero, 2 5 Edw. III. 

3. c. 4. which provides, that clerks convict for treaſons 
felonies, touching other perſons than the king himſelf or 
royal majeſty, ſhall have the privilege of holy church. 

ut yet it was not allowable in all felonies whatſoever : for 
ome it was denied even by the common law, viz. inſidia- 
darum, or lying in wait for one on the highway; depo- 
atio agrorum, or deſtroying and ravaging a country (I); 


Q 3 | and 


00 2 Hal. P. C. 373. 2 Hawk, P. C. 338. Foſt. 306. 
0 2 Hal. P. C. 338 · Z | : 
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Book 
and cone 3 or te that is, the burning 
houſes (m); all which are a kind of hoſtile afts, andi in ſy 
| degree border upon treaſon. And farther, all theſe ide 
cal crimes, together with petit treaſon, and very many af 
_ as of felony, are ouſted of clergy by particular acts of g 
liament : which have in general been mentioned under 
particular offences to which they belong, and thereforen 
not be here recapitulated. Of all which ſtatutes for 
cluding clergy I ſhall enl:: obſerve, that they are nothi 
_ elſe but the reſtoring of the law to the ſame rigor of capi 
puniſhment in the firſt offence, that it exerted before | 
prividegium clerical? was at all indulged ; and which if 
exerts upon a ſecond offence in almoſt all kinds of felony 
unleſs committed by clerks actually in orders. We maya 
remark, that by the marine law, as declared in flat 
28 Hen. VIII. c. xg. che benefit of clergy is not allowed 
any caſe whatioever. And therefore when offences 
committed within the admiralty juriſdiction, which wo 
be clergyable if committed by land, the conſtant courſe is 
acquit and diſcharge the priſoner (n). And laſtly, und 
this hzad of enquiry,. we may obſerve the following rule 
1. That in all felonies, whether new created or by comm 
law, clergy i is now allowable, unleſs taken away by expr 
words of an act of parliament (o). 2. That where clen 
is taken away from the principal, it is not of courſe tak 
away from the acceſſory, unleſs he be alſo particularly i 
cluded in the words of the ſtatute (p). 3. That, when 
benefit of clergy is taken away from the offexce, (as in ei 
of murder, buggery, robbery, rape, and burglary) aprin 
pal in the ſecond degree, aiding and abetting the crime, 
as well excluded from his clergy as he that is principal 
the firſt degree: but, 4. That, where it is only taken aw 
from the fer ſon committing the offence, ' (as in the caſe( 
ſtabbing or committing larciny in a dwelling-houle, orp 
vately from the perſon} his aiders and abettors are note 
cluded; through the tenderneſs of the law, Which hat 
determined that ſuch ſtatutes ſhall be taken literally (g) 
| IV. LasTL! 
(m) 1 Hal. P. C. 346. (n) Moor. 756, Poſt. 288. 


(0) 2 Hal, P. C. 330. (p) 2 Hawk. P. C. 34 
(q) 1 Hal. P. C. 529. Foſt er. 356. 


Ch. 28. 


IV. LAs TL v, we are to inquire what the conſequences 
are to the party, of allowing him this benefit of clergy. 
] ſpeak not of the branding, impriſonment, or tranſporta- 
tion; which are rather concomitant conditions, than con- 
ſequences of receiving this indulgence. The conſequences 
are ſuch as affect his preſent intereſt, and future credit and 
capacity: as having been once a felon, but now purged 
from that guilt by the privilege of clergy 3 ; which operates 
as 2 kind of ſtatute pardon. 


AND, we may obſerve, 1. That by his conviction he 
forfeits all his goods to the king ; which, being once veſted 
in the crown, ſhall not afterwards be reſtored to the of- 
bender (r). 2. That, after conviRtion, and till he receives 
the judgment of the law, by branding or the like, or elſe is 
pirdoned by the king, he is to all intents and purpoſes a 
felon, and ſubject to all the diſabilities and other incidents 
e of 2 felon (s). 3. That, after burning or pardon, he is diſ- 
charged for ever of that, and all other felonies before com- 
mitted, within the | benefit of clergy; but not of felonies 
from which ſuch benefit is excluded :: and this by ſtatutes 
8 Eliz, c. 4. and 18 Eliz. c. 7. 4. That by che burning, 
or pardon of it, he is reſtored to all capacities and credits, 


= and the poſſeſſion of his lands, as if he bad never been 
ly. convicted (t). 5. That what is ſaid with regard to the 
"Sq advantages of commoners and laymen, ſubſequent to the 
"To burning in the hand, is equally applicable to all peers and 


dlergymen, although never branded at all. For they have 
the ſame privileges, without any burning, which others are 


bel wied to after it (u). 
lr) 2 Hal. P. G, 388. 402 F. Wms. 487. 
̃ (t) 2 Hal. P. C. 349. 5 Rep. 110. 
rp lu) 2 Hal, P. C 389, 390. 
ote = x 


Q 4 CHAPTER 


* 9 2 * - VP 2 — * a Xx. 1 kg * 8 Shs # 8 FP 
/ 78 R 6 5 . * Wm II TIE — „ _— — | 
* I * FRY” "PS * a de" ds TT PIP 8 4 
: 2 o ; ” 
. t 1 7 . 


8 | as | . 
368 Pos Lic Book IV. 


CHAPTER THE TWENTY NINTH. 


Or JUDGMENT AND 17s CON: 
. SEQUENCES. "EN 


8 \ A 7 E are now to ade the next ſtate of criminal pro- 

. ſecution, after trial and conviction are paſt, in ſuch 
e ĩmes and miſdemeſnors, as are either too high or too low, 
to be included within the benefit of clergy : which is that 
of judgment. For when, upon a capital charge, the jury 
have brought in their verdi& guilty, in the preſence of the 
priſoner ; he 1s either immediately, or at a convenient time 
ſoon after, aſked by the court, if he has any thing to offer 
why judgment ſhould not be awarded againſt him. Andin 
caſe the defendant be found guilty of a miſdemeſnor, (the 
trial of which may, and does uſually, happen in his abſence, 
after he has once appeared) a caþtas is awarded and iſſued, 
to bring him in to receive his judgment; and, if he abſconds, 
he may be proſecuted even to outlawry. But whenever be 
appears i in perſon, upon either a capital or inferior convic- 
tion, he may at this period, as well as at his arraignment, 
offer any exceptions to the indictment, in arr eft or ſtay of 
judgment: as for want of ſufficient certainty in ſetting fon 
Either the perſon, the time, the place, or the offence, And, 


if the objections be valid, the whole proceeding ſhall be ſet 
| aſide j 


— —— 222 2 a% -_— 4 as! 
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Ch. 29. 
aide; but the party may . indicted again (a). And 8 
may take notice, 1. That none of the ſtatutes of jeofails (b), 
for amendment of errors, extend to indictments or pro- 
ceedings in criminal caſes ; and therefore a defective in- 
ditment is not aided by a verdict, as defective pleadings in 
civil caſes are. 2. That, in favour of life, great ſtriftneſs 
has at all times been obſerved, in every point of an indict- 
ment. Sir Matthew Hale indeed complains, ce that this 
« ſtrictneſs is grown to be a blemiſh and inconvenience in 
« the law, and the adminiſtration thereof : for that more 
« offenders eſcape by the over eaſy ear given to exceptions 
jn indictments, than by their own innocence z and many 
« times groſs murders, burglaries, ebb” and other 
« heinous and | crying offences, remain unpuniſhed by theſe 
« unſeemly niceties ; to the reproach of the law, to the 
« ſhame of the government, to the encouragement of vil- 
« laniy, and to the diſhonour of God (c).” And yet, 
notwithſtanding this laudable zeal, no man was more 
tender of life than this truly excellent judge, 


A PARDON alſo, as has been before ſaid, may be plead- 
ed in arreſt of judgment : and it has the ſame advantage 
when pleaded here, as when pleaded upon arraignment 3 
viz, the ſaving the attainder, and of courſe the corruption 
of blood: which nothing can reſtore but parliament, when 
a pardon is not pleaded till after ſentence. And certainly, 
upon all accounts, when a man hath obtained a pardon, he 
is in the right to plead it as foon as poſſible, 


PRayING the benefit of clergy may alſo be ranked a- 
mong the motions in arreſt of judgment; of which we 
poke largely in the preceding chapter. | 


IF all theſe —_— fail, the court wok pronounce that 
judgment, which the law hath annexed to the crime, and 
which hath been conſtantly mentioned, together with the 

crime 


(2) 4 Rep. 48. (5) S e Vol. III. pag. 406. 
(Cc) 2 Hal. P. C. 193. 8 | 
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crime itſelf, in 1 or other of the former chapters, 0f 
theſe ſome are capital, which extend to the life of the of. 
fender, and conſiſt generally in being hanged by the neck 
| till dead; though in very atrocious crimes other cireum- 
ſtances of terror, pain, or diſgrace are ſuperadded : as, in 
treaſons of all kinds, being drawn to the place of executi. 
on ; in high treaſon affecting the king's perſon or govern- 
ment, embowelling alive, beheading, and quartering; and 
in murder, a public difſeftion, And, in caſe of any treaſon 
committed by a female, the judgment 1 is to be burned ale, 
But the humanity of the Engliſh nation has authorized „ by 
a tacit conſent, an almoſt general mitigation: of Tuch part 
of theſe judgments as ſavour of torture or eruelty: a ſledge 
or hurdle being uſually allowed to ſuch traitors as are con- 
demned to be drawn; and there being very few inſtances 

and thoſe accidental or by negligence) of any perſon's be- 
ing embowelled or burned, till previouſly deprived of ſen- 
fation by ſtrangling. Some puniſhments conſiſt in exile or 
baniſhment, by abjuration of the realm, or tranſportation 
to the American colonies : others in loſs of liberty, by per. 
petual or temporary impriſonment. Some extend to con- 
filcation, by forfeiture of lands, or moveables, or both, or 
of the profits of land for life: others induce a diſability, of 
halding offices or employments, being heirs, executors, and 
the like. Some, though rarely, occaſion. a mutilation or 
diſmembering, by eutting off the hand or ears.: others fix 
a laſting ſtigma on the offender, by llitting the noſtrils, or 
branding i in the hand or face. Some are merely, pecuniary, 
by ſtated or difcretionary fines : and laſtly there are others, 
that conſiſt prineipally in their ignominy, though moſt of 
them are mixed with fome degree of corporal. pain; and 
theſe are inflicted chiefly for crimes, which ariſe from in- 
digence, or which render even opulence diſgraceful. Such 
as whipping; hard labour in the houſe of enen the 
pillory, the ſtocks, and the ducking- tool. 


Dis Gus rIx o as this catalogue may ſeem, it will afford 


pleaſure to an Engliſh reader, and do honour to the Engliſh 
law, 
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law, to compare it with that ſhocking apparatus of death 
and torment, to be met with in the criminal codes of al- 
moſt every other nation in Europe. And it is moreover 

one of the glories of our Engliſh law, that the nature, 
though not always the quantity or degree, of puniſhment is 
aſcertained for every offence ; and that it is not left in the 
n- breaſt of any judge, nor even of a jury, to alter that judg- 
and ment, which the law has beforehand ordained, for every 
fon ſubject alike, without reſpect of perſons. For, if judg- 


ve, ments were to be the private opinions of the judge, men 
by would then be ſlaves to their magiſtrates ; and would live in 
art ſociety, without knowing exactly the conditions and obli- 
oe gations which it lays them under. And beſides, as this 
IN- prevents oppreſſion on the one hand, ſo on the other it 


ces lifes all hopes of impunity or mitigation ;- with which an 
de- offender might flatter himſelf, if his puniſhment depended 


en- on the humour or diſcretion of the court. Whereas, | 
or where an eſtabliſhed penalty 1 is annexed to crimes, the cri- 
on minal may read their certain conſequence in that law, 
er- which ought to be the unyaried rule, as it is the inflexible 
n judge of his actions. 5 

or e 

of Tu E diſcretionary fines and diſcretionary length of im- 


nd priſonment, which. our courts are enabled to impoſe, may 
or ſtem an exception to this rule. But the general nature of 
ix the puniſhment, vis. by fine or impriſonment, is in theſe 
or caſes fixed and determinate :, though the duration and quan- 
tity of each muſt frequently vary, from the aggravations or 
otherwiſe of the offence, the quality and condition of the 
parties, and from innumerable other circumſtances. The 
guantum, in particular, of pecuniary fines neither can, nor 
ought to be, aſcertaĩned by any inyariable law. The value 
of money itſelf changes from a theuſand cauſes; and, at all 
events, wkat is ruin to one man's fortune, may N of 
indifference to another's, Thus the law vf the twelve ta- 
bles at Rome fined every perſon, that ſtruck another, five 
and twenty denari : this, in the more opulent days of the 
empire, grew to be a puniſhment of ſo little conſideration, 
that Aulus Gellius tells a —_ vo one Lucius Neratius, who- 

. | made: 
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made it his diverſion to give a blow to whomever he ple. 
ed, and then tender them the legal forfeiture, Our ta. 
' tute law has not therefore often aſcertained the quantity of 
fines, nor the common law ever; it directing ſuch an of. 
fence to be puniſhed by fine, in general, without ſpecifying * 
the certain ſum : which is fully ſufficient, when we confi 
der, that however unlimited the power of the court may 
ſeem, it is far from being wholly arbitrary; but its difcre- 
tion is regulated bylaw. For the bill of rights (d) has par- 
ticularly declared, that exceſſive fines ought not to be im- 
poſed, nor cruel and unuſual puniſhments inflited : (which 
had a retroſpe& .to ſome unprecedented proceedings in the 
court of king's bench, in the reign of king James the ſecond) 
and the ſame ſtatute farther declares, that all grants and 
promiſes of fines and forfeitures of particular perſons, be- 
fore conviction, are illegal and void. Now the bill of rights 
was only declaratory, throughout, of the old conftitutiona 
law of the land: and accordingly we find it expreſsly hold- 
en, long before (e), that all ſuch previous grants are yoid; 
ſince thereby many times undue means, and more Alen 
proſecution, would be uſed for private lucre, than the 
quiet and juſt proceeding of law would permit. 


Tut reaſonableneſs of fines in criminal caſes has alſo been 
uſually regulated by the determination of #:agza carta(t), 
concerning amercements for miſbehaviour in matters of civil 
mm.” Liber homo non amercietur pro farvo delicto, nif 
e ſecundum modum iffius delicti; et pro magno delicto, ſe- 
ce cund::m magnitudinem delicti; ſalvo contenemento ſuc: 
« of mercator eodem modo, ſalva mercandiſa ſua; et wit 
ec [anus eodem modo amercietur, ſalvo wainagio ſur.” 
A rule, that obtained even in Henry the ſecond's time (g) 
and means only, that no man ſhall have a larger amerce- 
ment impoſed upon him, than his circumſtances or per- 
ſonal eftate will bear: ſaving to the landholder his contene- 
ment, or land; to the trader his merchandize ; and to the 
countryman his wainage, or team and inftruments of huf- 


| 1 77 


(a) stat. 1 W. & M fl. 2. e. 2. (e) 2 Inſt. 48. 
{f) cap. 14. (g) Glanv. J. 9. c. 8 O11. 
a br 
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bandry. In order to aſcertain which, the great charter alſo 

directs, that the amercement, which is always inflifted in 
general terms (“ fit ia miſericordia“) ſhall be ſet fonatur, 
or reduced to a certainty, by the oath of a jury. This 
method, of liquidating the amercement to a preciſe ſum, is 
uſually done in the court-Jeet and court baron by afeerors, 
or jurors ſworn to afeere, that is, tax and moderate, the 
general amercement according to the particular circum- 
ſtances of the offence and the offender." In imitation. of 
which, in courts ſuperior to theſe, the antient practice 
was to enquire by a jury, when a fine was impoſed upon any 
man, ©* quantum inde regi dare valeat fer. annum, ſalva 
« ſiſtentatione ſua, et uxoris, et liberorum ſuorum (h).“ 
And, ſince the diſuſe of ſuch inqueſt, it is never uſual to 
aſſes a larger fine than a man is able to pay, without 
touching the implements of his livelyhood ; but to inflict 
corporal puniſhment, or a ſtated impriſonment, which is 
better than an exceſſive fine, for that amounts to impri- 
ſonment for life. And this is the reaſon why fines in the 
king's court are frequently denominated ranſoms, becauſe 
the penalty muſt otherwiſe fall upon a man's perſon, un- 
les it be redeemed or ranſomed by a pecuniary fine (j): 
according to an antient maxim, qui non habet in crumena 
luat in corpore. Vet, where any ſtatute ſpeaks botli of fine 
and ranſom, it is holden, that the ranſom ſhall be treble to 
the fine at leaſt (i). 


WHEN ſentence of death, the moſt terrible and higheft 
judgment in the laws of England, is pronounced, the im- 
mediate inſeparable conſequence by the common law is 
altainder. For when it is now clear beyond all diſpute, 
that the criminal is no longer fit to live upon the earth, 
but is to be exterminated as a monſter and a bane to hu- 
man ſociety, the law ſets a note of infamy upon him, puts 
him out of its protection, and takes no farther care of him 
than barely to ſee him executed. He is then called attaint, 
attinus, ſtained, or blackened. He is no longer of any 
credit or reputation; he cannot be.a witneſs in any court; 

neither 


(h) Gilb. Exch. c. 8. 25 
J) Murr. c. 5. & 3. Lamb, Eirenarch. 375. () Dyer. 232. 
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neither is he ae of performing the functions of another 


man: for, by an anticipation of his puniſhment, he is al. 

ready dead in law (kx). This is after judgment: for ther 
is great difference between a man convicted, and attainted; 

though they are frequently through inaecuracy confoundei 
together. After conviction only, a man is liable to none 
of theſe diſabilities: for there is ſtil] in contemplation of 
Jaw a poſſibility of his innocence. Something may be of. 
fered in arreſt of judgment: the indiftment may be errone. 
ous, which will render his guiit uncertain, and thereupon 
the preſent conviction may be quaſhed : he may obtain; 
pardon, or be allowed-the benefit of clergy ; both which 
ſuppoſe ſome latent ſparks. of merit, which plead i in exte+ 

nuation of his fault. But when judgment is once pro- 
nounced, both law and fact conſpire to prove him com. 
pletely guilty ; and there is not the remoteſt poſſibility left 
of any thing to be ſaid in his favour. Upon judgment 
therefore of death, and not before, the attainder of à c- 
minal commences : or upon ſuch circumſtances as are equi- 

valent to judgment of death; as judgment of outlawry on 
a capital crime, pronounced for abſconding or fleeing from 
juſtice, which tacitly confeſſes the guilt. And therefor 


either upon judgment of outlawry, or of death, for trealon | 


or felony, a man ſhall be ſaid to be attainted. 


THE conſequences of attainder are forfeiture, and. cor · 
ruption of blood. 


I. FORFEITURE is twofold': of real, and perſonals, eſtates, 
Firſt, as to real eſtates: by attainder in high treaſon (1) 
man forfeits to the king all his lands and tenements of in- 
heritance, whether fee-fimple or fee-tail, and all his rights 
of entry on lands and tenements, which he had at the time 


of the offence committed, or at any time afterwards, to be 


for ever veſted in the crown: and alſo the profits of al 


lands and tenements, which he had in his own * for lie 
Fo 


(k) 3 Inſt. 213. | | 
(1), Co. Litt, 392. 3 Inſt. x9. 1 Hal. P. C. 240. 2 Hawi 
P. C. 448. ; | E's 
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or years, ſo long as ſuch intereſt ſhall ſubſiſt. This forfei- 
tore relates backwards to the time of the treaſon commit- 
ted; ſo as to avoid all intermediate ſales and incumbran- 
ces (m), but not thoſe before the fact: and therefore à 
wife's jointure is not forfeitable for the treaſon of her huſ- 
band ; becauſe ſettled upon her previous to the treaſon com- 
mitted. But her dower is forfeited, by the expreſs provi- 
fon of ſtatute 5 & 6 Edw. VI. c. 11. And yet the hufband 
ſhall be tenant by the courteſy of the wife's lands, if the wife: 
be attainted of treafon (n): for that is not prohibited by the 
ſtatute, But, though after attainder the forfeiture relates 
back to the time of the treaſon committed, yet it does not 
take effect unleſs. an attainder be had, of which it is one of 
the fruits: and therefore, if a traitor dies before judgment 
pronounced, or is killed in open rebellion, or is hanged by 
martial law, it works no forfeiture of his lands ; for he ne- 
ver was attainted of treaſon (e). | 


SOT Bo S PERS Ros To — 


Tuk natural juſtice of forfeiture or confiſcation of pro- 
perty, for treafon (p), is founded in this conſideration : that 
he who hath thus violated the foundamental principles of go- 
vernment, and broken his part of the original contract be- 
tween king and people, hath abandoned his connexions with 
ſociety ; and hath no longer any right to thoſe advantages, 
which before belonged to him purely as a member of the 
community: among which fociat advantages the right of 
transferring or tranſmitting property to others is one of the 
chief, Such forfeitures moreover, whereby his poſterity 
muſt ſuffer as well as himſelf, will help to reſtrain a man, 
not only by the ſenſe of his duty, and dread of perſona! 
puniſhment, but alſo by his paſſions and natural affections; 
and will intereſt - every dependent and relation he has, to 
keep him from offending : according to that beautiful ſen- 
timent of Cicero (q), nec vero me fugit quam fit acerbum, 
« parentum ſcelera filiorum poenis lui: ſed hoc praeclare 
« legibus comparatum eft, ut caritas liberorum amiciores 


| % parentes 
(w) 3 Inf, 211. (n) 1 Hal. P. C. 359. 


(o) Co. Litt. 13. (] See Vol. L pag. 299. 
( ad Brutum, ep. 12. bas 


2 ä 4 
* 5 BE he... 
4 * - + 88 
A 
. 9 
7:3 A544 
* 2 


376 PusLic Book IV. 
*« parentes reifublicae redderet.” And therefore All | 
Caſcellius, -a Roman lawyer in the time of the triumvirate, 
uſed to boaſt that he had two reaſons for deſpiſing the 
power of the tyrants ; his old age, and his want of chil. 
dren : for children are pledges to the prince of the father's | 
obedience (r). Yet many nations have thought that this 
poſthumous puniſhment favours of hardſhip to the innocent; 
eſpecially for crimes that do not ſtrike at the very root and 
and foundation of ſociety, as treaſon againſt the govern- 
ment expreſsly does. And therefore, though confiſcations 
were very frequent in the times of the earlier emperors, 
yet Arcadius and Honorius in every other inſtance but that 
of treaſon thought it more juſt, “ 1b eſſe foenam, ubi et 
% noxa ; and ordered that f eccata Juos teneau 
&« autfores, nec ulterits frogrediatur metus, quam reperi- 
6 atur deliftum (s): and Juſtinian alſo made a law to 
reſtrain the puniſhment of relations (t); ; which directs the 
forfeiture to go, except in the caſe of crimen maje/tatis, to 
the next of kin to the delinquent. On the other hand the 
Macedonian laws extended even the capital puniſhment of 
treaſon, not only to the children but to all the relations of 
the delinquent (u): and of courſe their eſtates muſt be alſo 
forfeited, as no man was left to inherit them. And in Ger- 
many, by the famous golden bulle (v), (copied almoſt ver- 
bat im from Juſtinian's code ()) the lives of the ſons of ſuch 
as conſpire to kill an elector are ſpared, as it is expreſled, by 
theemperor's articular bounty. But they are deprived of all 
their effects and rights of ſucceſſion, and are rendered inca- 
pable of any honour eccleſiaſtical or civil: . to the end that, 
« being always poor and neceſſitous, they may for ever be 
cc accompanied by the infamy of their father; may languiſh I 
« jn continual indigence; and may find (days this mercileſs 
« edict) their puniſhment in living, and their reliefin dying.” 


WITH us in England, forfeiture of lands and tene ments to 
the crown for ty eaſon is by no means N from the feodal 
| policy, 


(r) Gravin. 1. F. 68. (s) Cod. 9. 47. 2.2. 
(t) N-v. 134. c. 13. (u) Qu. Curt. J. 6. 
(v) "Ts oo {w) k 9. f. 8.1.5. 
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policy, (as has been already obſerved (x) ) but was antece- 


dent to the eſtabliſhment of that ſyſtem in this iſland; be- 
the ing tranſmitted from our Saxon anceſtors (y), and forming 
bil 2 part of the antient Scandinavian conſtitution (2). But in 
hh ſome treaſons relating to the coin (which, as we formerly ob- 


ſerved, ſeem rather a ſpecies of the crimen falf, than the 
crinen laeſae majeftatis ) it is provided by the ſeveral modern 
ſtatutes which conſtitute the offence, that it ſhall work no 
forfeiture of lands. And, in order to aboliſh ſuch hereditary 
puniſhment entirely, it was enacted by ſtatute 7 Ann. c. 21. 
that after the deceaſe of the late pretender, no attainder for 
treaſon ſhould extend to the difinheriting of any heir, nor to 
the prejudice of any perſon, other than the traitor himſelf, 


Ky By which, the law of forfeitures for high treaſon would by 

this time have been at an end, had not a ſubſequent ſtatute 
to Ml. $4 | ; : | 
180 intervened to give them a longer duration. The hiſtory of 
e bis matter is ſomewhat fingular and worthy obſervation. 
9 


the At the time of the union, the crime of treaſon'in Scotland 
was, by the Scots law, in many reſpects different from that 
of treaſon in England ; and particularly in its conſequence 
% Wl of forfeitures of intailed eſtates, which was more peculiarly 
Engliſh : yet it ſeemed neceſſary, that a crime ſo nearly 


= affecting government ſhould, both in its eſſence and conſe- 
Mt quences, be put upon the ſame footing in both parts of the 


by united kingdoms. In new-modelling theſe laws, the Scotch 
al nation and the Engliſh houſe of commons ſtruggled hard, 
partly to maintain, and partly to acquire, a total immunity 
from forfeiture and corruption of blood : which the houſe 
be of lords as firmly reſiſted. At length a compromiſe was 
*< agreed to, which is eſtabliſhed by this ſtatute, ve. that the 
of; {ame crimes, and no other, ſhould be treaſon in Scotland that 
" are ſo in England; and that the Engliſh forfeitures and cor- 
ruption of blood, ſhould take place in Scotland, till the death 
of the then pretender ; and then ceaſe throughout the whole 
of Great Britain (a) : the lords artfully propoſing this tem- 


| porary 
(x) See Vol. II. pag. 25T. ZL. Aelfr. c. 4. Canut. c. 5 4. 


(2) Stiernh. de jure Gotb. I. 2. c. 6. &. 3. c. 3. 
» (a) Burnet's Hilt, A. D. og. 
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porary clauſe, in hopes (it is ſaid (b)) that the prudence 
ſucceeding parliaments would make it perpetual (c). Thi 
has partly been done by the ſtatute 17 Geo. II. c. 39 
(made in the year preceding the late rebellion) the operation 
of theſe indemnifying clauſes being thereby ſtill farthy 
ſuſpended, till the death of the ſons of the pretender (d) 


Is petit treaſon and felony, the offender alſo forfeits il 
his chattle interefts abſolutely, and the profits of all eſtates df 
freehold during life ; and aiter his death, all his lands and 
tenements in fee ſimple (but not thoſe in tail) to the crow, 
for a very ſhort period of time: for the king ſhall hay 
them for a year and a day, :nd may commit therein what 
waſte he pleaſes ; which is called the king's year, day, and 
_ wafie (e). Formerly the king had only a liberty of com- 

mitting waſte on the lands of felons, by pulling down thei 
houſes, extirpating their gardens, ploughing their meadows, 
and cutting down their woods. And a puniſhment of a ſ- 
milar ſpirit appears to have obtained in the oriental coun- 
tries, from the decrees of Nebuchadnezzar and Cyrus in 
te books of Daniel (f) and Ezra (g); which, beſides tle 
pain of death inflited on the delinquents there ſpecified, 
ordain, © that their houſes ſhall be made a dunghill.“ But 
this tending greatly to the prejudice of the public, it was 
agreed in the reign of Henry the firſt, in this kingdom, that 
the king ſhould have the profits of the land for one year 
and a day, in lieu of the deſtruction he was otherwiſe at l. 
berty to commit (h) : and therefore magna carta (1) pro- 
vides, that the king ſhall only hold ſuch lands for a year 
and day, and then reſtore them to the lord of the fee; 
without any mention made of waſte, But the ſtatdte 
17 Edw. II. de praeregativa regis, ſeems to ſuppoſe, that tht 


king ſhall have his year, day, and waſte ; and not the yea! 
| and 


(b) Confid. on the law of forfeiture. 6. (e) See Foſt. 250. 

(d) The juſlice and expediency of this proviſion were defends 
at the time, with much learning and ſtrength of argument, 10 
the corſederoticns on the lea of ferfeirure, firſt publiſhed A. U. 
1744. (See Vol. I. pag. 244.) WEE 

(e) 2 Inſt, 37. (f) ch. iii. v. 29. (g) ch. vi. v. 11. 

(h) Mirr. c. 4. C 16. Flet. J. 1. c. 28. (i) 9 Hen, III. c. 2. 
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and day inſſead of waſte. Which fir Edward Coke (and 
the author of the mirror, before him) very juſtly look up- 
on as an encroachment, though a very antient one, of the 
royal prerogative (k). This year, day and waſte are now 
uſually compounded for; but otherwiſe they regularly be- 
Jong to the crown: and, after their expiration, the land 
would naturally have deſcended to the heir, (as in gavel- 
kind tenure it ſtill does) did not its feodal quality intercept 
ſuch deſcent, and give it by way of efcheat to the lord. 
Theſe forfeitures for felony do alſo ariſe only upon attain- 
der ; and therefore a felo de fe forfeits no lands of inheri- 
tance or freehold, for he never is attainted as a felon (1). 

They likewiſe relate back to the time of the offence com- 
mitted, as well as forfeitures for treaſon ; ſo as to avoid all 


intermediate charges and conveyances. This may be hard 


upon ſuch as have unwarily engaged with the offender ; but 
the crueity and reproach mult lie on the part, not cf the 


| law, but of the criminal; who has thus knowingly and diſ- 


honeſtly involved others in his own calamities. 


Tas x are all the forfeitures of real eſtates, created by 
the common law, as conſequential upon attainders by judg- 
ment of death or outlawry. I here omit the particular for- 
feitures created by the ſtatutes of praemunzre and others: 
becauſe I look upon them rather as a part of the judgment 
and penalty, inflited by the reſpective ſtatutes, than as con- 
ſequences of ſuch, judgment; as in treaſon and felony they 
are. But I ſhall juſt mention, under this diviſion of real 
eſtates, the forfeiture of the profits of lands during life: 
which extends to two other inſtances, beſides thoſe alrea- 
dy ſpoken of; miſpriſion of treaſon (m), and ftriking in 
Weſtminſter-hall, or drawing a weapon upon a judge there, 


fitting in the king's court of juſtice (n). 


THe forfeiture of goods and chattles accrues in every one 
of the higher kinds of offence : in high treaſon or miſprifion 
thereof, 


(k) Mirr. e. g. C. 2. 2 lf. 37. (1) lag. 55. 
Im) Ibid, "is, 5 (n) Tb:d. 1 
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thereof, petit treaſon, felonies of all ſorts whether el I 
able or not, ſelf-murder or felony de ſe, petty larciny, and. 

ing mute, and the above-mentioned offence of ſtriking in 
Weſtminſter- hall. For ig ht alſo, on an accuſation of trea- 


ſion, felony, or even petit larciny, whether the party be 


found guilty or acquitted, if the jury find the flight, the 
party ſhall forfeit his goods and chattles : for the very flight 
is an offence, carrying with it a ſtrong preſumption of guilt, 
and is at leaſt an endeavour to elude and ſtifle the courſe of 
juſtice preſcribed by the law. But the jury very ſeldom 
find the flight: forfeiture being looked upon, ſince the vaſt 
increaſe of perſonal property of late years, as rather too 
large a penalty for an offence, to which a man 1s prompted 
by the natural love of liber ty. 


THERE is a n difference or two between the 
forfeiture of lands and of goods and chattles. 1. Lands are 
forfeited upon altainder, and not before: goods and chattles 
are forfeited by conwiclion. Becauſe in many of the caſey 
where goods are forfeited, there never is any attainder; 
vhich happens only where judgment of death or outlawry 

is given: therefore in thoſe caſes the forfeiture muſt be 
upon conviction, or not at all ; and, being neceſſarily upon 
conviction in thoſe, it is ſo ordered in all other caſes, for 
the law loves uniformity. 2. In outlawries for treaſon or 
felony, lands are forfeited only by the judgment : but the 
goods and chattles are forfeited by a man's being firſt put in 
the exigent, without ſtaying till he is quirto exactus, or fi- 
nally outlawed ; for the ſecreting himſelf fo long from juſ- 
tice, is conftrued a flight in law (o). 3. The forfeiture of 
lands has relation to the time of the fact committed, ſo as 
to avoid all ſubſequent ſales and incumbrances : but the for- 
feiture of goods and chattles has no relation backwards; ſo 
that thoſe only which a man has at the time of conviction 
ſhall be forfeited. Therefore a traitor or felon may bona 
. fide ſell any of his chattles, real or perſonal, for the ſuſte- 
nance of himſelf and family between the fa& and convic- 


tion (p): for perſonal property is of ſo fluctuating a nature, 
that 


() 3 Inſt. 232. | (r) 2 Hawk, P. C. 454. 
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that it paſſes through many hands in a ſhort time; and no 
buyer could be ſafe, if he were liable to return the goods 
which he had fairly bought, provided any of the prior ven- 
dors had committed a treaſon or felony. Yet if they be 
colluſively and not bona fide parted with, merely to defraud 
the crown, the law (and particularly the ftatute 13 Eliz, 
c. 5.) will reach them ; for they are all-the while truly and 
ſubſtantially the goods af the offender : and as he, if acquit- 
ted, might recover them himſelf, as not parted with for a 
good conſideration ; ſo, in caſe he happens to be convicted, 
the Jaw will recover them for the king. 


IT. ANQTHER immediate conſequence of attainder is the 
corruption of” blood, both upwards and downwards; ſo that 
an attainted perſon can neither inherit lands or other here- 


ditaments from his anceſtors, nor retain thoſe he is already 
in poſſeſſion of, nor tranſmit them by deſcent to any heir; 


but the ſ:me ſhall eſcheat to the lord of the fee, ſubject to 
the king's ſuperior right of forfeiture : and the perſon at- 
tainted ſhall alſo obſtruct all deſcents to his poſterity, where- 
ever they are obliged to derive a title through him to a re- 
mote anceſtor (J). | 


Tu ls is one of thoſe notions which our laws have adopt- 
ed from the feodal conſtitutions, at the time of the Norman 
conqueſt ; as appears from its being unknown in thoſe 
tenures which are indiſputably Saxon, or gavelkind ; where- 
in, though by treaſon, according to the antient Saxon Jaws, 


the land is for feited to the king, yet no corruption of blood, 


no impediment of deſcents, enſues; and on judgment of 
mere felony no eſcheat accrues to the lord And therefore, 
as every other oppreſſive mark of feodal tenure is now hap- 
pily worn away in theſe kingdoms, it 1s to be hoped, that 
this cout tion of blood, with all its connected conſequences, 
not only of preſent eſcheat, but of future i incapa :ities of in- 
heritance even to the twentieth generation, may in proceſs of 
time be aboliſhed by act of parliament : as it ſtands upon a 


very different footing from the forfeiture of lands for high 
_ treaſon, 


(q) See Vol. II. pag. 251, 


382 | PunBL1c Book W. 


treaſon, affecting the king's perſon or government. | And 


indeed the legiſlature has, from time to time, appeared very 


inclinable to give way to ſo equitable a proviſion; by en- 


acting, that, in treaſons reſpecting the papal ſupremacy (r) 
and counterfeiting the public coin (s), and in many of the new. 


made felonies, created ſince the reign of Henry the eighth 


by act of pafliament, corruption of blood ſhall be ſaved, 


But as in ſome of the acts for creating felonies (and thoſe 
not of the moſt atrocious kind) this ſaving was neglected, or 
forgotten, to be made, it ſeems to be highly reaſonable and 
expedient to antiquate the whole of this doctrine by one 
undiſtinguiſhing law: eſpecially as by the afore-mentioned 
ſtatute of 7 Ann. c. 21. (the operation of which is poſtponed 
by ſtatute 17 Geo. II. c. 39.) after the death of the ſons of 
the late pretender, no attainder for treaſon will extend to 
the difinheriting any heir, nor the prejudice of any perſon, 
other than the offender himſelf ; which virtually. aboliſhes 
all corruption of blood for treaſon, though (unleſs the legiſ- 


lature ſhould interpoſe) it will ſtill continue for _ ſorts 


of felony. 
(r) Stat. 5 Eliz. e. . | 


(s) Stat. 5 Eliz. c. 11, 18 Eliz. c. 1. 8 & 9 W. III. c. 26, 
15 & 16 Geo. II. c. 28. 
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CuATETER THE THIRTIETH. 


0 REVERSALor JUDGMENT. 


E are next to conſider how judgments, with their 
ſeveral connected conſequences, of attainder, for- 
ature, and corruption of blood, may be ſet aſide. There 
re two ways of doing this; either by falſifying or reverſing 
e judgment, or elſe by reprieve or pardzn. 


A JUDGMENT may be falſified, reverſed, or voided, in 
e firſt place, «without a writ of error, for matters foreign 
bv or dehors the record, that is, not apparent upon the face 
tit; ſo that they cannot be aſſigned for error in the ſu- 
xror court, which can only judge from what appears in 
6 record itſelf ; and therefore, if the whole record be not 
tified, or not truly certified, by the inferior court, the 
ty injured thereby (in both civil and criminal caſes) may 
edge a diminution of the record, and cauſe it to be recti- 
d. Thus, if any judgment whatever be given by perſons, 
to had no good commiſſion to proceed againſt the perſon | 
endemned, it is void; and may be falſified by ſhewing the 
fecal matter, without writ of error. As, where a com- 
mſlon iſſues to A and B, and twelve others, or any two of 
lem, of which A or B ſhall be one, to take and try indict- 


nents; and any of the other twelve proceeded without the 
| interpoſition 
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interpoſition or preſence of either A, or B: in this caſe a 
proceedings, trials, convictions, and judgments are voidfy 
want of a proper authority in the commiſſioners, and may 
be falſified upon bare inſpection without the trouble of 
writ of error (a); it being a high miſdemeſnor in the judge 
ſo proceeding, and little (if any thing) ſhort of murder i 
them all, in caſe the perſon ſo attainted be executed ai 
ſuffer death. So likewiſe if a. man purchaſes land of aw 
ther; and afterwards the vendor is, either by outlawry, 0 
his own confeſſion, convicted and attain:ted of treaſon orſt 
lony previous to the ſale or alienation 3 whereby ſuch lan 
becomes liable to forfeiture or eſcheat : now upon any tri 
the purchaſer is at liberty, without bringing any writs 
error, to falſify not only the ti me of the felony or trealy 
ſuppoſed, but the very point of the felony or treaſon itſelf 
and is not concluded by the confeſſion or the outlawry( 
the vendor; though the vendor himſelf is concluded, ax 
not ſuffered now to deny the fact, which he has by confi 
ſion or flight acknowledged. But if ſuch attainder of i 
vendor was by verdi&, on the oath of his peers, the alien 
cannot be received to falſify or contradi& the fa of f 
crime committed; though he is at liberty to prove a mh 
take in time, or that the offence was committed aftertl 
alienation, and not before (b). 


wy mM, wn, aw — rr = 
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SECONDLY, a judgment may be reverſed by grit oft 
ror : which lies from all inferior criminal juriſdictions 
the court of king's bench, and from the king's bench tot 
houſe of peers ;_ and may be brought for notorious miltak 
in the judgment or other parts of the record: as wher 
man is found guilty of perjury and receives the judge 
of felony, or for other leſs palpable errors ; ſuch as any 
regularity, omiſſion, or want of form in the proces of ol 
lawry, or proclamations ; the want of a proper addition! 
the defendant's name, according to the ſtatute of addition 
for not properly naming the ſheriff or other officer of! 
court, or not duly deſcribing where his county court 
held; for laying an offence, committed in the time“ 


! 


(a)z Hawk. P. C. 439. (b) 3 Inſt. 231. 1 Hal. P. C. 
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he late king, to. be ** againſt the peace of the preſent; 
and for many other ſimilar cauſes, which (though allowed 
out of tenderneſs to life and liberty) are not much to the 
redit or adyancement of the national juſtice, Theſe writs 
of error, to reverſe judgments in caſe of miſdemeſnors, are 
pat to be allowed of courſe, but on ſufficient probable cauſe 
ſhewn to the attorney-general; and then they are under - 
ſtood to be grantable of common right, and ex debito juſli- 
tiae, But writs of error to reverſe attainders in capital ca- 
ſes are only allowed ex gratia; and not without expreſs war- 
rant under the king's ſign manual, or at leaſt by the conſent 
of the attorney- general (c). Theſe therefore can rarely be 
brought by the party himſelf, eſpecially where he is attaint- 
ed for an offence againſt the ſtate : but they may be brought 
by his heir, or executor, after his death, in more favoura- 
ble times : which may be ſome conſolation to his family. 
But the eaſier, and more effectual way, is 
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LASTLY, to 0 the attainder bis act of parliament. 
This may be and hath been frequently done, upon motives 
of compaſſion, or perhaps the zeal of the times, after a ſud- 
den revolution in the government, without examining too 
cloſely into the truth or validity of the errors aſſigned. And 
ſometimes, though the crime be univerſally acknowledged 
and confeſſed, yet the merits of the criminal's family ſhall 
after his death obtain a reſtitution in blood, honours, and 
eltate, or ſome, or one of them, by act of parliament ; 
which (fo far as it extends) has all the effect of reverſing 
the attainder, without caſting any reflections upon the ju 
tice of the preceding ſentence. 


Tur effect of falſifying, or vii an W — that 
the party ſhall be in the ſame plight as if he had appeared 
upon the capias: and, if it be before plea pleaded he ſhall 
be put to plead to the indiQment ; if after conviftion, he 
ſhall receive the ſentence of the law: for all the other pro- 
ceedings, except only the * of outlawry for his non- 
VOL" I; | appearance, 


(e) 1 View 1 170. 178. 


? 
73 
ow 

'f 


386 - | Porric | Boot I} J 
appearance, remain good and effectual as before. But whej 
judgment, pronounced upon conviction, is falfified or reyerf. 
ed, all former proceedings are abſolutely ſet aſide, and the 
party ſtands as if he had never been at all accuſed ; reſto. 

ed in his credit, his capacity, his blood, and his eſtates 

with regard to which laſt, though they be granted away hy 
the crown, yet the owner may enter upon the grant 
with as little ceremony as he might enter upon a diſſeiſor (d) 
But he ſtill remains liable to another proſecution for the 
ſame offence : for, the firſt being erroneous, he never wy WF 
in jeopardy thereby. | 


(d) 2 Hawk, FP. C. 462. 
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CnArTER THE THIRTY FIRST. 


; REPRIEVE, any PARDON. 


HE only other remaining ways of avoiding the exe- 
cution of the judgment are by a reprieve, or a par- 
; whereof the former i is a temporary n the e per- 


nent. 


. A REPRIEVF, from reprendre, to take back, is the 
drawing of a ſentence for an interval of time; where- 
the execution is ſuſpended. This may be firſt, ex arbi- 
; judicis 3 either before or after judgment: as, Where the 
ge is not ſatisfied with the verdi&, or the evidence is 
bicious, or the indictment is inſufficient, or he is doubt- 
whether the offence be within elergy; or ſometimes if 
e a ſmall felony, or any favourable circumſtances ap- 
rin the criminal's character, in order to give room to 
ly to the crown for either an abſolute or conditional 
don. Theſe arbitrary reprieves may be granted or ta- 
off by the juſtices of gaol delivery, although their ſeſ- 
be finiſhed, and their commiſſion expired: but this ra- 
r by common uſages than of ſtriẽt right (a). 


REPRIEVES may alſo be ex Auen legis a8; where's 
man is capitally convicted, and pleads her pregnancy; 
ugh this is no cauſe to ſtay the judgment, yet it is to 
pite the execution till ſhe be delivered. This is a mercy 
IS 8 dictated 
7 | 
(a) 2 Hal. P. C. 412. 
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dictated by the law of nature, in favorem prolis; and th 
fore no part of the bloody proceedings, in the reign of qu 

Mary, hath been more juſtly deteſted than the cruelty, d 

was exerciſed in the iſland of Guernſey, of burning a 
man big with child: and, when through the violence off 

flames the infant ſprang forth at the ſtake, and wa; of 

ſerved by the byſtanders, after ſome deliberation of 
_ + prieſts who aſſiſted at the ſacrifice, they eaſt it aghin in 
the fire as a young heretic (b). A barbarity which theyy 
ver learned from the laws of antient Rome; whichdireR( 
with the ſame humanity as our own, © guod fraegnantirm 
« -lieris damnatae poena differatur, guoad fariat :" whi 
doctrine has alſo prevailed in England, as early as the i 
memorials of our law will reach (d). In caſe this ple 
made in ſtay of execution, the judge mult direct a jury 
twelve matrons or diſcreet women to enquire the fact: a 
if they bring in their verdi& quick with child (for bar! 
 awith child, unleſs it be alive in the womb, is not ſufficient 
execution ſhall be ſtaid generally till the next ſeſſion; a 
fo from ſeſſion to ſeſſion, till either ſhe is delivered, or pron 
by the courſe of nature not to have been with child at: 
But if ſhe once hath had the benefit of this reprieve, a 
been delivered, and afterwards becomes pregnant agi 
the ſhall not be intitled to the benefit of a farther reſpit 
for that cauſe (e). For ſhe may now be executed before il 
child is quick in the womb ; and ſhall not, by her owni 
continence, evade the ſentence of juſtice, _ 


ANOTHER cauſe of regular reprieve is, if the offend: 
become non compos, between the judgment and the au 
of execution (f) : for regularly, as was formerly (g) obſen 
ed, though a man be compos when he commits a capit 
crime, yet if he becomes nan compos after, he ſhall notb 
indicted; if after indictment, he ſhall not be convicted; 
after conviction, he ſhall not receive judgment; if aft 
judgment, he ſhall not be ordered for execution: | 


| « fur ig 
b) Fox, Acts and Mon. | GK 
85 Plet. . . © 38. (e) 7 p. . 369. 


{f ) Bid. 370. (g) See pag. 24+ 


h. 31.  Wxronss. 8 Mm 


0 * j furioſus ſolo farore punitur,” and the law knows not but 
nd te might have offered ſome reaſon, if in his ſenſes, to have 


of qu ed theſe reſpeRive proceedings. It is therefore an in- 
lty, M riable rule, when any time intervenes between the attain- 


r and the award of execution, to demand of the priſoner 
e of What he hath to alledge, why execution ſhould not be award- _ 
was Nd againſt him: and, if he appears to be inſane, the judge 
1 of r his diſcretion may and ought to reprieve him. Or, the 
in in&arty may f lead in bar of execution; which play may be 
they wither pregnaney, the king's pardon, an act of grace, or di · 
rect erſßty of perſon, vix. that he is not the ſame that was at- 
a einted, and the like. In this laſt caſe a jury ſhall be im- 
ue penelled to try this collateral iſſue, namely, the identity of 
the is perſon; and not whether guilty or innocent; for that 
plea Hias been decided before. And in theſe collateral iſſues the 
jury rial hall be 7zfanter (h), and no time allowed the priſoner 
o make his defence or produce his witneſſes, unleſs he will 
ban nake oath that he is not the perſon attainted (1) : neither 
Bien 121] any peremptory challenges of the jury be allowed the 
WT riſoner (k); though formerly ſuch: challenges were held to 
be allowable, whenever a man's life was in queſtion (I). 


Il. Ir neither pregnancy, inſanity, non-identity, nor other 


reſp conſequent thereupon, the laſt and ſureſt reſort is in the 
reis“ moſt gracious pardon ; the granting of which is the 
vn i mot amiable prerogative of the crown. Laws (ſays an able 
ver) cannot be framed on principles of compaſſion to 
gzuilt: yet juſtice, by the conſtitution of England, is bound 
fende to be adminiſtred in merey: this is promiſed by the king 
in his coronation oath, and it is that act of his government, 
which is the moſt perſonal, and moſt entirely his own (m). 
The king himſelf condemns no man that rugged taſk he 


ol b kares to his courts of juſtice : the great operation of his 


kepter is mercy, His power of pardoning was ſaid by our 
R 3 5 | Saxon 


(2) 1 Sid. 72. (i) Foſt. 42. (K) 1 Lev. 61. Foſt. 42. 46. 
() Staundt. P. C. 163. Co. Litt. 157. Hal, Sum. 259 · 
(n) Law of Forfeit. 09, 


piea will avail to avoid the judgment, and ſtay the execution 
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Saxon anceſtors ( n) to be derived a lege ſwar dig 
nl it is declared in parliament, by ſtatute 27 Hen, VII 
c. 24. that no other perſon hath power to pardon or rai 
any treaſon or felonies whatſoever ; but that the king hy 
the whole and ſole power thereof, united — tot 

: RR crown of this realm, | 


Tuts i is indeed one of the great 1 of monarch 
in general, above any other form of government; that the 
is 2 magiſtrate, who has it in his power to extend may 
whereye c he thinks it is deſerved : holding a court of equiy 
in his own breaft, to ſoften the rigour of the general ly 
in ſuch criminal caſes as merit an exemption, from pugik 
ment. Pardons (according to ſome theoriſts (o)) fhould 
exclude{l in a perfect legiſlation, where puniſhments | 
mile} but certain: for that the clemency of the prince ſem 
a tacit diſapprobation of the laws. But the excluſion of pa 
dons muſt neceſſarih introduce a very dangerous power i 
the judge or jury, that of conſtruing the criminal law 
the ſpirit inſtead of the letter (p); or elſe it muſt be holden 
what no man will ſeriouſly avow, that the ſituation an 
' circumſtances of the offender (though they alter not the < 
fence of the crime) ought to make no diftin&ion in thep 
niſhment. In democracies, however, this power of parde 
can never ſubſiſt; for there nothing higher is acknowledgel 
than the magiſtrate who adminiſters the laws: and it would 
be impolitic for the power of judging and of pardoning ty 
center in one and the ſame perſon, This (as the preſiden 
Monteſquieu obſerves (q)) #outd oblige him very often tt 
contradict himſelf, to make and to unmake his decihons: 
it would tend toconfound all ideas of right among the mals 
of the people; as they would find it difficult to tell, whether 
a priſoner were diſcharged by his innocence, or obtained 
pardon through favour. In Holland therefore, if there be 
no ſtadtholder, there is no power of pardoning lodged in am 


other member of the ſtate. But in monarchies the king act 
| 1 


(a) LL. Ede. Conf c. 18, (o) Becear. ch. 46. 
(r) Did. ch. 4. () Sp. L. b. 6. c. 5. 


$f 


in a ſuperior ſphere; and, though he regulates the whole 
government as the firſt mover, yet he does not appear in 
any of the diſagreeable or invidious parts of it. Whenever 
the nation ſee him perſonally engaged, it is only in works of 
legiſlature, magnificence, or compaſſion. To him there- 
fore the people look up as the fountain of nothing but boun- 
ty and grace; and theſe repeated acts of goodneſs, coming 
immediately from his own hand, endear the ſovereign to 
his ſubje&ts, and contribute more than any thing to root in 
their hearts that filial affection, and perſonal e which 
are the ſure eſtabliſhment of a prince. 


UNDER this head, of pardons, let us briefly conſider, Te . 
The obje&? of [pardon : 2. The manner of pardoning : 

The method of allowing a eva 4. The efed of wel 
pardon, when allowed. 


1. AND, firſt, the king may pardon all lers merely 
zpainſt the crown, or the public: excepting, 1. That, to 
preſerve the liberty of the ſubject, the committing any 
man to priſon out of the realm, is by the habeas corpus act, 
31 Car, II. c. 2. made a fraemunire, unpardonable even by 
the king. Nor, 2. Can the king pardon, where private 
juſtice is principally concerned in the pr oſecution of offend- 
es: * non foteft rex gratiam facere cum i juria et damno 
% alisrum (r).“ Therefore, in appeals of all kinds (which 
ae the ſuit, not of the king, but of the party injured) the 
proſecutor may releaſe, but the king cannot pardon (s). 

Neither can he pardon a common nuſance, while it remains 
unredreſſed, or ſo as to prevent an abatement of it; though 
afterwards he may remit the fine : becauſe, though the 
preſecution is veſted in the king to avoid multiplicity of 
ſuits, yet (during its continuance) this offence ſavours more 
of the nature of a private injury to each individual in the 
neighbourhood, than of a public wrong (t). Neither, laſtly, 
can the king pardon an offence againſt a popular or penal 
ſtatute, after information brought: for thereby the in- 
R 4. former 


( 3 Taft, 236. (e) 15d. 237. (t) a Hawk. P. C. 391. 
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former hath acquired a private * in his POW the 
penalty (u). 


There is alſo a reftrifiion of a peculiar nature, that al. 
fects the prerogative of par doning, in caſe of parliamentary 
impeachments; vi. that the king's pardon cannot he 
pleaded to any ſuch impeachment, ſo as to impede the in · 
quiry, and ſtop the proſecution of great and notorious of. 
fenders. Therefore when, in the reign of Charles the { 
cond, the earl of Danby was impeached by the houſe of 
commons of high treaſon and other miſdemeſnors, and 
pleaded the king s pardon in bar of the ſame, the commons 
alledged (w), that there was no precedent, that ever any 
* pardon was granted to any perſon impeached by the com- 

„ mons of high treaſon, or other high crimes, defending 
«+ the imteachment ;” and therefore reſolved (x), * that the 
* pardon ſo pleaded was illegal and void, and ought not to 
<< be allowed in bar of the impeachment of the commons 
« of England: for which reſolution they aſſigned (y) this 
reaſon to the houſe of lords, © that the ſetting up a par- 
« donto be abar of an impeachment defeats the whole uſe 
. and effect of impeachments: for ſhould this point be ad- U 
« mitted, or ſtand doubted, it would totally diſcourage the Will ' 
« exhibiting any for the future; whereby the chief inſti- { 
te tution for the preſervation of the government would be t 
« deſtroyed. Soon after the revolution, the commons re- V 
newed the ſame elaim, and voted (2), that a pardon is il * 
« not pleadable in bar of an impeachment.” And, at length, Will * 
it was enacted by the act of ſettlement, 12 & 13 W. III. 
c. 2. © that no pardon under the great ſeal of England ſhall 
« be þleadable to an impeachment by the commons in par- 
% liament. But, after the impeachment has been ſolemnly 
heard and determined, it is not underſtood that the King's royal 
grace is farther reſtrained or abridged: for, after the impeach- 


ment and attainder of the ſix rebel lords in 171 5, chree of them 
were 


—— — — 2 — — Fx 29 


(u) 3 Inſt. 238. (W) Com. Journ. 28 Apr, 1679 
(x) [bid. 5 May 1679. (Y) Did. 26 May 1679. 
WON Ibid, 8 1689. | 
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were from time to time reprieved by the crown, and at 
kngth received the benefit of the king's moſt gracious par- 
don. | : a | 


2. As tothe manner of pardoning: it is a general rule, 
that wherever it may reaſonably be preſumed the king is 
deceived, the pardon is void (a). Therefore any ſuppreſſion 
of trrghy or ſuggeſtion of fal ſnood, in a charter of pardon, 
will vitiate the whole; for the king was miſinformed (b). 
General words have alſo a very imperfe& effect in pardons. 
A pardon of all felonies will not pardon a conviction or at- 
tainder of felony ; (for it is preſumed the king knew not of 
thoſe proceedings) but the conviction or attainder muſt be 
particularly mentioned (c): and a pardon of felonies will 
rot include piracy (d) ; for that is no felony puniſhable at 
the common law. It is alſo enacted by ſtatute 13 Rich. II. 
ſt. 2. c. 1. that no pardon for treaſon, murder, or rape, 
ſhall be allowed, unleſs the offence be particularly ſpecified 
therein; and particularly in murder it ſhall be expreſſed, 
whether it was committed by lying in wait, aſſault, or ma- 
lice prepenſe. Upon which fir Edward Coke obſerves (e), 
that it was not the intention of the parliament that the king 
ſhould ever pardon murder under theſe aggravations ; and 
therefore they prudently laid the pardon under theſe reſtric- 
tons, becauſe they did not conceive it poſſible that the king 
would ever excuſe an offence by name, which was attended 
with ſuch high aggravations. And it is remarkable enough, 
that there is no precedent of a pardon in the regiſter for any 
other homicide, than that which happens /e- defendendo or 
fer infortunium : to which two ſpecies the king's pardon was 
txpreſsly confined by the ſtatute 2 Edw. III. c. 2. and 14 
Edw, III. c. 15. which declare that no pardon of homicide 
hall be granted, but only where the king may do it by the 
tath of his crown ; that ĩs to ſay, where a man ſlayeth ano- 
tier in his own defence, or:by misfortune. But the ſtatute 
* Richard the ſecond, before- mentioned, enlarges by im- 
plication the royal power ;. provided the king is not deceived 
1 RY 46 383. [b) 3 nfl. 2389 
A. e. a 11a 4 * 
6) lad wad, & 383. (d) 1 Hawk, P. C. 99 
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in the intended object of his mercy. And therefore pa 
dons of murder were always granted with a non ob/ante of 
the ſtatute of king Richard, till the time of the revolution; 
when the doctrine of non obfante's ceaſing, it was doubts 
whether murder could be pardoned generally: but it was 
determined by the court of king's bench (f), that the king 
may pardon on an inditment of murder, as well as a ſub- 
je may diſcharge an appeal. Under theſe, and a few other 
reſtrictions, it is a general rule, that a pardon ſhall be ta. 
ken moft beneficially for the pc" and mol ſtrongly 
againſt the king. 


A PARDON may alſo be 8 that is, the king 
may extend his mercy upon what terms he pleaſes; aud 
may annex to his bounty a condition either precedent or ſub- 
ſequent, on the performance » hereof the validity of the 
pardon will depend: ard this by the common law (g). 
Which prerogative is daily exerted in the pardon of telons, 
on condition of tranſportation to ſome foreign country 
(uſually to ſome of his majeſty's colonies and plantations in 

America) for life, or for a term of years; ſuch tranſportati- 
on or baniſhment (h) being allowable and warranted by 
the habeas corpus act, 31 Car. II. c. 2. F. 14. and rendered 
more eaſy and effectual by ſtatute 8 Geo. III. c. 15. 


3. WIr I regard to the manner of n pardons ; we 
may obſerve that a pardon by a& of parliament is more 
beneficial than by the king's charter: for a man is not 
bound to plead it, but the court muſt ex officio take notice 
of it (1) ; netther can he lofe the benefit of it by his own 
laches or negligence, as he may of the king's charter of par- 
don (k). The king's charter of pardon muſt be ſpecially 
pleaded, and that at a proper time: for if a man is indicted, 
and has a pardon in his pocket, and afterwards puts him- 
ſelf upon his trial by pleading the general iflue, he has 


waived the benefit of ſuch pardon (1). 110 if a man avails 
| himſelf 


6) Salk 499. 8) 2 Hav k. P. C. 394. 
(h) Tranſpuriation is ſaid (Barr. 35 2.) to have been ficſt in- 


fliched, as a j ur iſhment, by ſtatute 39 Elin. c. 4, 
ti; Kell. 33. (C) a Hawk. P. C. 297. 4 % yh 
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himſelf thereof as ſoon as by courſe of law he may, a par- 
don may either be pleaded upon arraignment, or in arreſt of 
judgment, or in the preſent ſtage of proceedings, in bar of 


execution. Antiently, by ſtatute 10 Edw. III. c. 2. no par- 


don of felony could be allowed, unleſs the party found ſure- 
ties for the good behaviour before the ſheriff and coroners 
of the county (m). But that ſtatute is repealed by the ſta- 
tute 5 & 6 W. & M. c. 13. which, inſtead thereof, gives 
the judges of the court a diſcretionary power to bind the 
criminal, pleading ſuch pardon, to his good behaviour, with 
two ſureties, for any term not exceeding ſeven years, 


4. LASTLY, the efe# of ſuch pardon by the king, is to 
make the offender a new man; to acquit him of all corporal 
penalties and forfeitures annexed to that offence for which 
he obtains his pardon; and not ſo much to reſtore his for- 


mer, as to give him a new, credit and capacity. But no- 


thing can reſtore or purify the blood when once corrupted, 
if the pardon be not allowed till after attainder, but the high 
and tranſcendent power of parliament. Vet if a perſon at- 
tainted receives the king's pardon, and afterwards hath a 
ſon, that ſon may be heir to his father; becauſe the father, 
being made a new man, might tranſmit new inheritable 
blood : though, had he been born before the amen he 
could never have inherited at all (). 


() Salk, 499. + (on) See Vol. II. pag. 254. 
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_— HERE now remains nothing to ſpeak of, but ex- 
tion; the completion of human puniſhment. And 
this; in all caſes, as well capital as otherwiſe, muſt be per- 
formed by the legal officer, the ſheriff or his deputy ; whoſe 
warrant for ſo doing was antiently by precept under the 
hand and'feal of the judge, as it is ſtill practiſed 1 in the court 
of the lord high ſteward, upon the execution of a Peer (a): 
though, in the court of the peers in parlament, it is done 
by writ from the king (b). Afterwards it was eftabliſh- 


ed (c), that, in cafe of life, the judge may command' execu- 


mon to be; done without any writ. And now the uſage is, 
for the judge to ſign the calendar, or liſt of all the priſon- 
ers* names, with their ſeparate judgments in the margin, 
which is left with the ſheriff, As, for a capital felony, it 

is written oppoſite to the priſoner's name, * let him be 
s hanged by the neck; formerly, in the days of Latin 
and abbreviation (d), ſuf. per coll.“ for, © ſuſpendatur 
per collum.” And this is the only warrant that the ſheriff 
has, for ſo material an act as taking away the life of ano- 
ther (e). It may certainly afford matter of ſpeculation, 
that in civil cauſes there ſhould be ſuch a variety of writs 
of execution to recover a trifling debt, iſſued in the king's 


name, and under the ſea] of the court, without which the 
| ſheriff 


(a) 2 Hal. P. C. 40g. (b) See appendix. $. 5. 
(e] Finch. L. 478. (d) Staundf. P. C. 182. 
le) 3 Mod. 22. | ; | # 
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heriff cannot legally ſtir one ſtep; and yet that the execu- 
ton of a man, the moſt important and terrible taſk of any, 


ſhould depend upon a marginal note. 


THE ſheriff, upon receipt of his warrant, is to do exe- 
cution within a convenient time; which in the country is 
alſo left at large. In London indeed a more ſolemn and 
becoming exactneſs is uſed, both as to the warrant of exe- 
cution, and the time of executing thereof : for the recorder, 
after reporting to the king in perſon the caſe of the ſeveral 
priſoners, and receiving his royal pleaſure, that the law 
mult take its courſe, iſſues his warrant to the ſheriffs ; di- 
ring them to do execution on the day and at the place 
afſigned (f). And, in the court of king's bench, if the 
priſoner be tried at the bar, and brought there by habeas 
corpus, a rule is made for his execution ; either ſpecifying 
the time and place (g), or leaving it to the diſcretion of the 
ſheriff (h). And, throughout the kingdom, by ftatute 
25 Geo, Il. c. 37. it is enacted that, in caſe of murder, the 
judge ſhall in his ſentence direct execution to be perform- 
ed on the next day but one after ſentence paſſed (i). But, 
otherwiſe, the time and place of execution are by law no 
part of the judgment (k). It has been well obſerved (I), 
that it is of great importance, that the puniſhment ſhould 
follow the crime as early as poſſible ;_ that the proſpe& of 
gratification or advantage, which tempts a man to commit 
the crime, ſhould-inſtantly awake the attendant idea of pu- 
nſhment, Delay of execution ſerves only to ſeparate theſe 
eas; and then the execution itſelf affefts the minds of the 
ſpectators rather as a terrible ſight, than as the neceſſary 
conſequence of tranſgreſſion. | 


Tus ſheriff. cannot alter the manner of the execution by 
lubſtituting one death for another, without being guilty of 
felony himſelf, - as has been formerly ſaid (m). It is held 

| | WES, allo 


% S e appendix, f 4. (8) St. Trials. VI. 332. Put. 43. 
) See appenCix, C. 3. [i) See pag. 20. 
(+) So held by the twelve juilge', Mich. 10 Geo. III. 


) Beecar. ch. 19. (m) See pag. 179. 
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alſo by fir Edward Coke (n) and fir Matthew Hale (0), 
that even the king cannot change the . puniſhment of the 
law, by altering the.hanging or burning into beheading; 
though, when beheading is-part of the ſentence, the king 
may remit the reſt, And, notwithſtanding ſome examples 

to the contrary, fir Edward Coke ſtoutly maintains, that 
« judicandumef/t legibus, non exemflis.” But others hays 

thought (p), and more juſtly, that this prerogative, being, 

Founded in mercy and immemorially exerciſed by the 
crown, is part of the common law. For hitherto, in every 
inftance, all theſe exchanges have been for more mercify| 
kinds of death; and how far this may alſo fall within the 
king's power of granting conditional pardons, (viz. by re- 
mitting a ſevere kind of death, on condition that the crimi. 
nal ſubmits to a milder) is a matter that may bear conſide- 
ration. It is obſervable, that when lord Stafford was exe- 

cuted for the popiſh plot in the reign of king Charles the 
. ſecond, the then ſheriffs of London, having received the 
king's writ for beheading him, petitioned the houſe of lords, 
for a command or order from their lordſhips, how the aid 
judgment ſhould be executed : for, he being proſecuted by 
impeachment, they entertained a notion (which is ſaid to 
have been countenanced by lord Ruſſel) that the king could 
not pardon any part of the ſentence (q). The lords re- 
folved (r), that the fcruples of the ſheriffs were unneceſſary, 
and declared, that the king's writ ought to be obeyed. Diſ- 
appointed of raifing a flame in that aſſembly, they imme- 
diately ſignified. (s) to the houſe of commons by one of the 
members, that they were not ſatisfied as to the power of 
the ſaid vrrit. That houſe took two days to conſider of it; 
and then (t) ſullenly reſolved, that the houſe was content that 
the ſheriff do execute lord Stafford by ſevering his head 
from his body. It is farther related, that when afterwards | 
the ſame lord Ruſſel was condemned for high treaſon upon 
indictment, the king, while he remitted the ignominious 
part 


„ (o) 2 Hal. P. C. 4 
(p) Folt. 270. (q) 2 Hume Hift. of G. B. 328 
(r) Lords Journ. 21 Dec. 1680. 85 
Com ſourn, 21 Dec. 1680. (t) id. 23. Dec. 10⁰ 
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part of the ſentence, obſerved, cc that his lordſhip 3 


« now find he was poſſeſſed of that prerogative, which in 


« the caſe of lord Stafford he had d=nied him (u).“ One 


can hardly determine (at this diſtance from thoſe turbu- 


lent times) which moſt to diſapprove of, the indecent and 
ſanguinary zeal of the ſubject, or the cool and cruel ſar- 
calm of the ſovereign. 


To conclude : it is clear, that if, upon judgment to be 
hanged by the neck till he is dead, the criminal be not 
thoroughly killed, but revives, the ſheriff muſt hang him 
again (w). For the former hanging was no execution of 
the ſentence z, and if a falſe tenderneſs were to be indulged 
in ſuch caſes, a multitude of colluſions might enſue. Nay, 
even while abjurations were in force (x), ſuch a criminal, 
ſo reviving, was not allowed to take ſanctuary and abjure 
the realm; but his fleeing to ſanctuary was held an eſcape 
in the officer (y). 


AND, having thus arrived at the /aff ſtage of criminal 
proceedings, or execution, the end and completion of hu- 
man /uni/baent, which was the fixth and laſt head to be 
conhdered under the diviſion of public wrongs, the fourth 
and laſt object of the laws of England; it may now ſeem 
high time to put a period to theſe commentaries, which, 
the author 1s very ſenfible, have already ſwelled to too 
great a length. But he cannot diſmiſs the ſtudent, for 
whoſe uſe alone theſe rudiments were originally compiled, 
without endeavouring to recall to his memory ſome prinei- 
pal outlines of the legal conſtitution of this country; by a - 
ſhort hiſtorical review of the moſt conſiderable revolutions, 
that have happened in the Jaws of England, from the ear- 
leſt to the preſent times. And this taſk he will attempt 
to diſcharge, however imperfectly, in the next or conclud- 
ing chapter. | 


CHAPT ER 


(u) 2 Hume. 360. 54 | 
(w'z Hal. P. C. 412. 2 Hawk. P. C 463, 

(x) See pag. 326. | | 7 
(3) Eiizh.. Gr. t. corone. 333. Finch. L. 467. 


CHAPTER THE THIRTY THIRD: ' 


Or Tas RISE, PROGRESS, AND GR4> 
DUAL IMPROVEMENTS, oF Tat 
F LAWS. or ENGLAND. | 
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E FO RE we enter on the ſubject of this chapter, in 
which I propoſe, by way of ſupplement to the whole, 

to attempt an hiftorical review of the moſt remarkable 
changes and alterations, that have happened in the laws of 
England, I muſt firſt of all remind the ſtudent, that the riſe 
and progreſs of many principal points and doctrines have 
been already pointed out in the courſe of theſe commenta- 
ries, under their reſpective divifions : theſe having therefore 
been particularly diſcuſſed-already, it cannot be expected 
that I ſhould re- examine them with any degree of minute- 
neſs :. which would be a moſt tedious undertaking. What 
I therefore at preſent propoſe, is only to mark out ſome 
outlines. of an Engliſh juridical hiſtory, by taking a chro- 
nological view of the ſtate of our laws, and their ſucceſ 
five mutations at different periods of time. 


THE ſeveral periods, under which I ſhall conſider the 
ſtate of our legal polity, are the following fix ; 1. From 
the earlieſt. times to the Norman conqueſt: 2. From the 
Norman 9 to tis reign of king Edward the firſt: 

3» From 


Av 
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. From thence to the reformation : 4. From the reforma- 
* to the reſtoration of king Charles the ſecond : 5. From 


| thence to the revolution in 1638: 6. From ths revolution 
| to the preſent time. 


I. AND, firſt, with regard to the antient Britons, the abo- 
rigines of our ifland, we have fo little handed down to us 
concerning them with any tolerable certainty, that our en- 
quiries here muſt needs be very fruitleſs and defec̃tive. Hows- 
erer, from Cæſar's account of the tenets and diſcipline of 
the antient Druids in Gaul, in whom centered all the learn- 
ing of theſe weſtern parts, and who were, as he tells us, 
{nt over to Britain, (that is to the ifland of Mona or An- 
gleſey) to be inſtructed; we may collect a few points, which 
bear a great affinity and reſemblance to ſome of the modern 
doctrines of our Engliſh law. Particularly, the very notion 
itſelf of an oral unwritten Jaw, delivered down from age to 
age, by cuſtom and tradition merely, ſeems derived from the 
practice of the Druids, who never committed any of their 
inſtructions to writing : poſſibly for want of letters ; ſince it 
s remarkable that in all the antiquities, unqnefionably 
Britiſh, which the induſtry of the moderns has diſcovered, 
there is not in any of them the leaſt trace of any character 
or letter to be found. The partible quality alſo of lands, 
by the cuſtom of gavelkind, which ſtill obtains in many 
parts of England, and did univerſally over Wales till the 
reign of Henry VIII. is undoubtedly of Britiſh original, So 
likewiſe is the antient diviſion of the goods of an inteſtate 
between his widow and children, or next of kin which has 
ince been revived by the ſtatute of diſtributions. And we 
may alſo remember an inſtance of a ſlighter nature men- 
tioned in the preſent volume, where the ſame cuſtom has 


continued from Caeſar's time to the preſent ; that of burn- 


ing a woman guilty of the crime of petit treaſon by killing 
her huſband, | 


Tas great variety of nations, that ſucceſſively broke in 
upon and deſtroyed both the Britiſh inhabitants and conſti- 
tution, 
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tution, the Romans, the Picts, and, after them, the Vari. 
ous clans of Saxons and Danes, mult neceſſarily have caul. 
ed great confuſion and uncertainty in the laws and antiqui. 

ties of the kingdom ; as they were very ſoon incorporated 
and blended together, and therefore, we may ſuppoſe, mu- 
tually communicated to each other their reſpeRive uſages (a), 
in regard to the rights of property and the puniſhment of 
crimes. So that it is morally impoſſible to trace out, with 
any degree of accuracy, ohen the ſeveral mutations of the 
common law were made, or what was the reſpective origi. 
nal of thoſe ſeveral cuſtoms we at preſent uſe, by any che. 
mica] reſolution of them to their firſt and component prin- 
cip:es. We can ſeldom pronounce, that hit cuſtom was 
derived from the Britons ; hat was left behind by the Ro- 
mans; this was a neceſſary precaution againſt the Picts; 
that was introduced by- the Saxons, diſcontinued by the 
Danes, but afterwards reſtored by the Normans, 


WHEREVER this can be done, it is matter of great cu- 
-rioity, and ſome uſe : but this can very rarely be the cale; 
not only from the reaſon above- mentioned, but alſo from 
many others. Firſt, from the nature of traditional laws in 
general: which, being accommodated to the exigences of 
the times, ſuffer by degrees inſenſible variations in prac- 
tice (b): fo that, though upon compariſon we plaimy dil. 
cern the alteration of the law from what it was five hun- 
dred years ago, yet it is impoſſible to define the preciſe pe- 
riod in which that alteration accrued, any more than we 
can diſcern the changes of the bed of a river, which varies 
its ſhores by continual decreaſes and alluvions. Secondly, 
this becomes impracticable from the antiquity of the king. 
dom and its government : which alone, though it had been 
difturbed by no foreign invaſions, would make it an impoſ- 
ſible thing to ſearch out the original of its laws ; unleſs we 
had as authentic monuments thereof, as the Jews had by 
the hand of Moſes (c). Thirdly, this uncertainty of the 


true 


(a) Hal. Hit. C. L. 62. (b) Ibid. 59. (e) Ibid. 59. 
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true origin ef particular py WO muſt alſo in part have 
ariſen from the means, whereby chriſtianity was propagat- 
ed among our Saxon anceſtors in this ifland ; by learned 
foreigners brought over from Rome and other countries: 
who undoubtedly carried with them many of their own 
national cuſtoms ; and probably . prevailed upon the ſtate 


to abrogate ſuch uſages as were inconſiſtent with our holy 


religion, and to introduce many others that were more con- 


formable thereto. And this perhaps may have partly been 
the cauſe, that we ſind not only ſome rules of the moſaical, 


but alſo of the imperial and pontificial laws blended and 


adopted into our own ſyſtem. 


A FARTHER reaſon may alfo be given for the great va- 
riety, and of courſe the uncertain original, of our antient 
eſtabliſhed cuſtoms ; even after the Saxon government was 
firmly eſtabliſhed in this ifland : vix. the ſubdiviſion of the 
kingdom into an heptarchy, conſiſting of ſeven independent 
kingdoms, peppled and governed by different clans and co- 
lonies. This 1nuſt neceſſarily create an infinite diverſity of 
laws: even though all thoſe colonies, of Jutes, Angles, 
proper Saxons, and the like, originally ſprung from the 


ſame mother country, te great nortiern hive; which 


poured forth its warlike progeny, and ſwarmed all over Eu- 


rope, in the ſixth an1 feventh centuries. This multiplicity 


of laws will neceſſarily be the caſe in ſome degree, where 
any kingdom is cantoned out into provincial eſtabliſhments ; 
and not under one common diſpenſation of laws, theugh 
under the ſame ſovereign power. Much more will it happen, 
where ſeven unconneRed ſtates are to form their own con- 
ſtitution and ſuper ſtructure of government, though they all 
begin to build upon the ſame or ſimilar foundations. 


WHEN therefore the Weſt-Saxons had ſwallowed up all 
the reſt, and King Alfred ſucceeded to the monarchy of 
England, whereof his grandfather Egbert was the founder, 
his mighty genius prompted him to uadertake a moſt great 
and neceſſary work, which he is faid to o have executed in as 
maſterly | 


404 De Pus Lic Es, Book IV. | 
maſterly a manner. No leſs than to new-model the condi. 
tution ; to rebuild it on a plan that ſhould endure for ages; 
and, out of its old diſcordant materials, which were heaped. 
upon each other in a vaſt and rude irregolarity, to form one 
uniform and well connected whole. This he effected, by 
reducing the whole kingdom under one regular and gradual 
ſubordination of government, wherein each man was an- 
ſwerable to his: ĩmmediate ſuperior for his own conduct and 
that of his neareſt neighbours: for to him we owe that 
maſterpiece of judicial polity, the ſubdiviſion of England 
into tithings, and hundreds, if not into counties; all under 

the influence and adminiſtration of one ſupreme magiſtrate, 
the king; in whom, as in a general reſervoir, all the exe- 
cutive authority of the law was lodged, and from whom 
juitice was diſperſed to every part of the nation by diſtinct, 
yet communicating, ducts and channels: which wiſe inſti- 
tution has been preſerved for near a thouſand years unchang- 
ed, from Alfred's to the preſent time. He alſo, like ano- 
ther Theodoſius, collected tiie various cuſtoms that he found 
diſperſed in the kingdom, and reduced and digeſted them 
into one uniform ſyſtem: or code of Jaws, in his dom- bec, 
or liter jckeiulis. This ne compiled for the uſe of the 
court-baron, hundred, and county court, the court-leet, 
and ſheriff's tourn; tribunals, which he eſtabliſhed, for the 
trial of all cauſes civil and criminal, in the very diſtricts 
wherein the complaint aroſe : all of them ſubje& however 
to be inſpected, controlled, and kept within the bounds of 
the univerfal or common law, by the king's own courts ; 
which were then itinerant, being kept in the king's palace, 
and removing with his houſhold in theſe royal progreſſes, 
which he continually made from one end. of the kingdom 
to the other, 


Tak Daniſh invaſion and conqueſt, which introduced new 
foreign cuſtoms, was a ſevere blow to this noble fabric : but 
a plan, ſo excellently concerted, could never be Jong thrown 
aſide. So that, upon the expulſion of theſe intruders, the 
Engliſh returned to their antient law: retaining however 


| ſome few of the cuſtoms of their late viſitants ; which 4/4 
| | un 
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under the name of b Lage : as the code compiled by 
Alfred was called the Weft-Saxon Lage; and the local con- 
ſtitutions of the antient kingdom of Mercia, which obtain- 


ed in the counties neareſt to Wales, and probably abounded 


with many Britiſh cuſtoms, were called the Mercen- Lage. 

And theſe three laws were, about the beginning of the ele- 

yenth century, in uſe in different counties of the realm: 

the provincial polity of counties, and their ſubdiviſions, 

having never . been altered or diſcontinued through all the 
ſhocks and mutations of government, from the time of its 
firſt inſtitution 3 though the laws and cuſtoms therein uſed, 

have (as we ſhall ſee) often ſuffered conſiderable changes. 


Fox king Edgar, (who beſides his military merit, as 
founder of the Engliſh navy, was alſo a moſt excellent civil 
governor) obſerying the ill effects of three diſtin bodies of 
laws, prevailing at once in ſeparate parts of his dominions, - 
projected and begun, what his grandſon king Edward the 
confeſſor afterwards completed; wiz. one uniform digeſt or 
body of laws, to be obſerved throughout the whole king- 
dom : being probably no more than a revival of king Al- 
fred's code, with fome improvements ſuggeſted by neceſſity 


and experience; particularly the incorporating ſome of the 


Britiſh or rather Mercian cuſtoms, and alſo ſuch of the 
Daniſh as were reaſonable and approved, into theWeft-Saxon- 
Lage, which was ſtill the groundwork of the whole. And 
this appears to me the beſt ſupported and moſt plauſible 
conjeture (for certainty is not to be expected) of the riſe 
and original of that admirable ſyſtem of maxims and un- 
written cuſtoms, which is now known by the name of the 
com on law, as extending its authority univerſally over all 
the realm; and which is doubtleſs of Saxon parentage, 


AMONG the moſt remarkable of the Saxon laws we may 
reckon, 1. The conſtitutĩon of parliaments, or rather, gene- 
ral aſſemblies of the principal and wiſeſt men in the nation 
the wittena-gemote, or commune concilium of the antient 
Germans 3 ; which was not yet reduced to the forms and diſ- 

tinctions 


bondage; to which our benefit of clergy has now in ſome 


+ 
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tinctions of our modern parliament : without whoſe concur. | F 
rence however, no new law could be made, or old one alter- 4 
ed. 2. The election of their magiſtrates by the people; . 
originally even that of their kings, till dearbought experi- 
ence evinced the convenience and neceſſity of eſtabliſhing 
an hereditary ſucceffion to the crown. But that of all ſub- 
ordinate magiſtrates, their military officers or heretochs, Wl; 
their ſheriffs, their conſervators of the peace, their coro- Wl; 
ners, their port-reeves, (ſince changed into mayors and bai. of 
liffs) and even their tythingmen and borfſholders at the leet, W 
continued, fome till the Norman conqueſt, others for two of 


centuries after, and ſome remain to this day. 3. The de. W 
ſcent of the crown, when once a royal family was eſtabliſhed, th 
upon nearly the ſame hereditary principles upon which it re 


has ever ſince continued: only that perhaps, in caſe of mi- 0 
nority, the next of kin of full age would aſcend the throne, . 


as king, and not as protector; though, after his death, the h 


crown immediately reverted back to the heir, 4. The great 
paucity of capital puniſhments for the firſt offence ; even 
the moſt notorious offenders being allowed to commute it 
for a fine or aueregild, or, in default of payment, perpetual 


meaſure ſucceeded, - 5. The prevalence of certain cuſtoms, 
as heriots and military ſervices in proportion to every man's 
land, which much reſembled the feodal conſtitution ; but 
yet were exempt from all its rigorous hardſhips : and which 
may be well enough accounted for, by ſuppoſing them to 
be brought from the continent by the firſt Saxon invaders, 
in the primitive moderation and ſimplicity of the feodal law 
before it got into the hands of the Norman juriſts, who 
extracted the moſt laviſh doctrines, and oppreſſive conle; 
quences, out of what was originally intended as a law of li- 
berty. 6. That their eſtates were liable to forfeiture for 
treaſon, but that the doctrine of eſcheats and corruption of 
blood for felony, or any other cauſe, was utterly unknown 
amongſt them. 7. The deſcent of their lands was to all the 
males equally, without any right of primogeniture ; a cul- 
tom, which obtained among the Britons, was agreeable 


to the Roman law, and continued among, the Saxons till the 
Norman 
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Norman conqueſt ; though really inconvenient, and more 
checially deftruRtive to antient families; which are in mo- 
mcchies neceſſary to be ſupported, in order to form and 
kep up a nobility, or intermediate ſtate between the prince 
d the common people. 8. The courts of juſtice conſiſted 
wincipally of the county courts, and in cafes of weight or 
ncety the King's court held before himfelf in perſon, at the 
time of his parliaments; which were uſually holden in dif- 
frent places, according as he kept the three great feſtivals 
of chriſtmas, eaſter, and whitſuntide. An inſtitution which 
mzs adopted by king Alonſo VII. of Caſtile about a century 
ter the conqueſt : who at the ſame three great feaſts was 
4 wont to aſſemble his nobility and prelates in his court; who 
here heard and decided all controverſies, and then, having 
rceiyed his inſtructions, departed home (d). Theſe county 
qurts however differed from the modern ones, in that the 
tecleſiaſtical and civil juriſdiction were blended together, 
e biſhop and the ealdorman or ſheriff ſitting in the ſame 
county court; and alſo that the deciſions and proceedings 
ere; were much more ſimple and unembarraſſed: an ad- 
tage which will always attend the infancy of any laws, 
mt wear off as they gradually advance to antiquity. 9. 


e rials, among a people who had a very ſtrong tincture of 
55 perſtition, were admitted to be by ordeal, by the corned 
s r morſe] of execration, or by wager of law with compur- 


rtors, if the party choſe it; but frequently they were alſo 
© jury : for, whether or no their juries conſiſted precifely of 
elve men, or were bound to a firi& unanimity; yet the 
xreral conſtitution of this admirable criterion of truth, and 
bt important guardian both of public and private liberty, 
one to our Saxon anceſtors, ' Thus ſtood the general 
nme of our polity at the time of the Norman - invaſion 3 
en the ſecond period of our legal hiſtory commences, * 


IL Turs remarkable event wrought as gre at an alteration 
tourlaws, as it did in our antient line of Kings; and, though 
it alteration of the former was effected rather by the conſent 

| of 


a | (q) Mod, Un. Hift. xx, 114. 
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of the people, than any right of conqueſt, yet that conſs;y 
ſeems to have been partly extorted by fear, and partly gi. 

ven without any apprehenſion of the conſequences which 
afterwards enſued. | 


1. AMoNG the firſt of theſe alterations we may reckon the 
ſeparation of the ecclefiaſtical courts from the civil: effeded 
in order to ingratiate the new king with the popiſh clergy, 
who for ſome time before had been endeavouring all owe 
Europe to exempt themſelves from the ſecular power; and 
whoſe demands the conqueror, like a politic prince, thought 
it prudent to comply with, by reaſon that their reputed ſanc· 
tity had a great influence over the minds of the people; and 
becauſe all the little learning of the times was engroſſed into 
their hands, which made them neceſſary men, and by all 
means to be gained over to his intereſts. And this was the 
more eaſily effected, becauſe, the diſpoſal of all the epiſeo- 
pal ſees being then in the breaſt of the king, he had taken 
care to fill them with Italian and Norman prelates, 


2. ANOTHER violent alteration of the Engliſh conſtitui-W s 
on conſiſted in the depopulation of whole countries, for the 


purpoſes of the king's royal diverſion ; and ſubjecting bon 


them, and all the antient foreſts of the kingdom, to the un · ® 
reaſonable ſeverities of foreſt laws imported from the con · '” 
tinent, whereby the ſlaughter of a beaſt was made almol I tb. 
as penal as the death of a man. In the Saxon times ” 
though no man was allowed to kill or chaſe the king all 
deer, yet he might ſtart any game, purſue, and kill in Ire 
upon his own eſtate. But the rigour of theſe new con. ra 
ſtitutions veſted the ſole property of all the game in b 
England in the king alone ; and no man was entitledto 
diſturb any fowl of the air, or any beaſt of the field, il ** 
of ſuch kinds as were ſpecially reſerved ſor the ro 
amuſement of the ſovereign, without expreſs licence Y 
from the king, by a grant of a chaſe or free waren 2 
and thoſe franchiſes were granted as much with a wies bo 


to preſerve the breed of animals as to indulge. the ſub- 


jet. From a ſimilar a principle to which, though the * 
| 7 ; ws 
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lass are now mitigated, and by * grown intirely obſo- 
* lee, yet from this root has ſprung a baſtard ſlip, known. by 


the name of the game law, now arrived to and wantoning in 
its higheſt vigour: both founded upon the ſame unreaſonable 
notions of permanent property in wild creatures; and both 


the WY productive of the ſame tyranny to the commons; but with 
ted WW this difference; that the foreſt laws eſtabliſhed only one 
py, WY nighty hunter throughout the land, the game laws have 
ver raiſed a little Nimrod in every manor, And in one reſpe& | 
nd WT the antient law was much leſs unreaſonable than the mo- 
gut dern: for the king's grantee of a chaſe or free - warren might 
be- kill game in every part of his franchiſe ; but now, though 
nd WY 2 freeholder of leſs than 100 J. a year is * bidden to kill a 


xrtridge upon his own eſtate, yet nobody elſe (not eyen the 
ord of the manor, unleſs he hath a grant of free-warren) 
can do it without committing a treſpaſs, and lubjecing 
himſelf to an action. 


. A THIRD alteration in the Engliſh laws was by nar-. 
rowing the remedial influence of the county courts, the 
great ſeats of Saxon juſtice, and extending the original juriſ- 


5 dition of the king's juſticiaries to all kinds of cauſes, ariſing 
nab parts: of the kingdom. To this end the ala regis, with 
n. #1! its multifarious authority, was erected; and a capital 
on- jſticiary appointed, with powers ſo large kad boundleſs, 


that he became- at length a tyrant to the people, and for- 
midable to the crown itſelf, The conſtitution of this court, 
and the judges themſelves who preſided there, were fetched 
from the dutchy of Normandy : and the conſequence natu- 
nlly was, the ordaining that all proceedings in the king's 
courts ſhould be carried on in the Norman, inſtead of the 
Engliſh language. A proviſion the more neceſſary, becauſe 
done of his Norman julticiaries underſtood Engliſh ; but as 


eld 
nl evident a badge of ſlavery, as ever was impoſed upon a con- 
no auered people. This laſted till king Edward the third ob- 


tained a double victory, over the armies of France in their 
own country, and their language i in our Courts here at home. 
But there was one miſchief too deeply rooted thereby, and 
Vor. IV. | 8 which 
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ambitious, and a politic prince to create. | The conſciencs 
of men were enſlaved by ſour eccleſiaſtics, devoted u 
Foreign power, and unconnected with the civil ſtate ung 
which they lived: who now imported from Rome for 
firſt time the whole farrago of ſuperſtitious novelties vd 
had been engendered; by the blindneſs. and corruption 
the times, between the firſt miſſion of Auguſtin the moll 
and the Norman conqueſt; ſuch as tranſubſtantiation, py 
gatory, communion in one kind, and the worſhip of fain 
and images; not forgetting the univerſal ſupremacy anddey 
matical infallibility of the holy ſee. The laws too, as wi 
as the prayers, ere adminiſtered in an unknown tongy 
The antient trial by jury gave way to the impious deciſe 
by battle. The foreſt Jaws totally reſtrained all rural ple 
ſures and manly recreations. And in cities and towns t 
caſe was no better: all company being obliged to diſperl 
and fire and candle to be extinguiſhed, by eight at nig 
at the ſound of the melancholy curfeu. The ultimate p 
perty of all lands, and a conſiderable ſhare of the preſ 
profits, were veſted in the king, or by him granted out tol 
Norman favourites; who, by a gradual progreſſion of fla 
ry, were abſolute vaſals to the crown, and as abſol 
tyrants to the commons. Unheard of forfeitures, talliag 
aids, and fines, were arbitrarily extracted from the pilla 
landholders, in purſuance of the new ſyſtem of tenure, # 
to crown all, as a conſequence of the tenure by knight. f 
vice, the King hadalways ready at his command an army 
ſixty thouſand knights or zzilites ; who were bound, u 
pain'of confiſcating their eſtates, to attend him in time off 
vaſion, or to quell any domeſtie inſurrection. Trade, 
foreign merchandize, ſuch las it then was, was carried 
by the Jews and Lombards; and the very name of an E 
lim fleet, which king Edgar had rendered ſo formidable, 
utterly unknown to Europe: the nation conſiſting wic 
of the elergy, oho were al ſo the lawyers; the barons, or g 
lords of the land; the knights or: ſoldiery, who were 
jubordinate landholders 3 and the burgliers, or infe ; 
tradeſmen, who from their infignificancy happily retain 


i q their Gras and burgage tenure, ſome points of their an- 
nc at freedom. Al the reſt were N or bondmen. 


N FROM ſo complete and well e a ſcheme of ſer- 
or f lity, it has been the work of generations for our anceſtors, 
hie o redeem themſelves and their poſterity into that ſtate of 
ton literty, which we now enjoy: and which therefore is not 
mon de looked upon as conſiſting of mere ineroachments on 
tie crown, and infringements of the prerogative, as ſome 
urin and narrow - minded writers in the laſt century endea- 


ada ured to maintain; but as, in general, a gradual reſtora- 


on of that antient conſtitution, whereof our Saxon fore- 
Withers had been unjuſtly deprived, partly by the policy, and 
ect rt by the force, of the Norman. How that reſtoration 
Ape, in a long ſeries of years, ny ſtep by ſtep effected, 1 
0s Mos, proceed to inquire. | 


WII Liau Rufus proceeded on his father's plan, and in 


te pro one points extended it; particularly with regard to the 


preſeW'cret laws. But his brother and ſucceſſor, Henry the firſt, 
to bound it expedient, when firſt he came to the crown, to in- 
F bratiate himſelf with the people; by reſtoring (as our 


bloc onk ict hiſtorians tell us) the laws of king Edward the 
confeſſor. The ground whereof is this : that by charter he 
rave up the great grievances of marriage, ward, and relief, 


the beneficial pecuniary fruits of his feodal tenures ; but re- 
ht ed the tenures themſelves, for the ſame military purpoſes 
my lat his father introduced them. He alſo aboliſhed the 
ee (e); for, though it is mentioned in our laws a full 
century afterwards (f), yet it is rather ſpoken of as a known 
me of night (ſo denominated from that abrogated uſage) 
than as a ſtill ſubſiſting cuſtom. There is extant a code of 
laws in his name, conſiſting partly of thoſe of the confeſſor, 
but with great additions and alterations of his own ; and 
who chiefly calculated for the regulation of the county courts. 
|t contains ſome directions as to crimes And their puniſh- 


e) Spelm. Co. LL. W. 7 288. „n. J. 299. 
0 Kat. Cv. Lond. 13. Edw. E 


ments, » (that of theft being made capital 1 in bis reign) and a 
8 3 | few | 
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few things lating to eſtates, particularly as to * deſcer 
of lands: which being by the Saxon laws equally to all i 
ſons, by the feodal or Norman to the eldeſt only, king Hen 
here moderated the difference; directing the eldeſt fon | 
have only the principal eſtate, primum fatris feudun, 
the reſt of his eſtates, if he had any others, being equal 
divided among them all. On the other hand, he gave u 
to the clergy the free election of biſhops and mitred abbots 
reſerving however theſe enſigns of patronage, conge. d eflir 
cuſtody of the temporalties when vacant, and homage vpo 
their reſtitution. He laſtly united again for a time the cii 
and ecclehaftical courts, which union was ſoon diſſolve! 
by his Norman clergy : and, upon that final diſſolutio 
the Cognizance of teitamentary cauſes ſeems to have bee 
firſt given to the eccleſiaſtical court. The reſt remained ; 
in his father's time: from whence we may eaſily percein 
how far ſhort this was of a thorough reſtitution of king 
Edward's, or the Saxon, laws. L | 


| Tur uſurper Stephen, as the manner of uſurpers is, pro 
miſed much at his acceſſion, -eſpecially with regard to re 
dreſſing the grievances of the foref laws, but performed n« 
great matter either in that or in any other point. It is fron 
his reign however, that we are to date the introduction 
the Roman civil and canon laws into this realm: and at th 
fame time was imported the doc̃trine of appeals to thecou 
of Rome, as a branch of the canon law. Es, 
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By the time of king Henry the ſecond, if not earlier, tit 
charter of Henry the firſt ſcems to have been forgotten: to 
we find the claim of marriage, ward, and relief, the 
flouriſhing in full vigour. The right of primogeniture ſeem 
alſo to have tacitly revived, being found more convenien 
for the public than the parcelling of eſtates into a multitud 
of minute ſubdiviſions. However in this prince's rei 
much was done-to methodize the laws, and reduce them in 
to a regular order; as appears from that excellent treatil 
of Glanvil : which, though ſome of it be now antiquated 


and altered, yet, when compar ed with the code of _ p 
r 
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fr, it carries a manifeſt ſuperiority (g). Throughout his 
cign alſo was continued the important ſtruggle, which we 

have had occaſion ſo often to mention, between the laws of 
England and Rome; the former ſupported by the ſtrength 
of the temporal nobility, when endeavoured to be ſupplant- 
ed in favour of the latter by the popiſh clergy, Which dii- 
pute was kept on foot till the reign of Edward the firſt ; 
when the laws of England, under the new diſcipline intro- 
duced by that ſkilful commander, obtained a complete and 
permanent victory, In the preſent reign, of Henry the ſe- 
cond, there are four things which peculiarly merit the atten- 
ton of a legal antiquarian: 1. The conſtitutions of the 
liament at Clarendon, A.D. 1164. whereby the ing cheated 
the power of the pope and his clergy, and greatly narrowed 
the total exemption they claimed from the ſecular juriſ- 
dition : though his farther progreſs was unhappily ſtopped, 
by the fatal event of the diſputes between him and archbiſhop 
Pecket. 2. The inſtitution of the office of juſtices in eyre, 
in itinere ; the king having divided the kingdom into fix cir- 
cuits (a little different from the preſent) and commiſſioned 
theſe new created judges to adminiſter juſtice, and try writs 
of aſſize, in the ſeveral counties, Theſe remedies are faid to 
have been then firſt invented : before which all cauſes were 
uſually terminated in the county courts, according to the 
Saxon cuſtom 3 or before the king's juſticiaries in the aula 
agi, in purſuance of the Norman regulations, The latter 
of which tribunals, travelling about with the king's perſon, 
occationed intolerable expenſe and delay to the ſoiters.; and 
the former, however proper fer little debts and minute ac- 
tions, where even injuſtice is better than procraſtination, 
were now become liable to too much ignorance of the law, . 
and too much partiality as to facts, to determine matters of 
conſiderable moment. 3. The introduction and eſtabliſh- 
ment of the grand aſſize, or trial by a ſpecial kind of jury 
in a writ of right, at the option of the tenant or defendant, 
inſtead of the barbarous and Norman trial by battle. 4. To 
this time muſt alſo be referred the introduction of eſcuage, 
S 4 or 
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or pecuniary commutation for perſonal military ſoryice 
which in procefs of time was the parent of the antient ſub- 
ſidies granted to the crown by parliament, and the land tax 
of later times. 0's FER 


RicyarD the firſt, a brave and magnanimous prince, 
was a ſportſman. as well as a ſoldier; and therefore inforced 
the foreſt laws with ſome rigour; which oecaſioned many 


diſcontents among his people: though (according to Mat- 


thew Paris) he repealed the penalties of caſtration, loſs of 
eyes, and cutting off the hands and feet, before inflicted on 
ſuch as tranſgreſſed in hunting; probably finding that their 
ſeverity prevented proſecutions. He alſo, when abroad, 
compoſed a body of naval laws at the ifle of Orleron ; which 
are ſtill extant, and of high authority: for in his time we 
began again to diſcover, that (as an iſland) we were natu- 
rally a maritime power. But with regard to civil pro- 
ceedings, we find nothing very remarkable in this reign, 
except a few regulations regarding the Jews, and the juſ- 
tices in eyre : the king's thoughts being chiefly taken up 
by the knight errantry of a croiſade againſt the Saracens in 
the holy land. EPs | 


Ix king John's time, and that of his ſon Henry the third, 
the rigours of the feodal tenures and the foreſt laws were 


ſo warmly kept up, that they occaſioned many inſurrections 


of the barons or principal feudatories : which at laſt had 


this effect, that firſt king John, and afterwards his ſon, con- 


ſented to the two famous charters of Engliſh liberties, mag- 
na carta, and carta de foreſtd. Of theſe the latter was well 


calculated to redreſs many grievances, and encroachments 


of the crown, in the exertion of foreſt law : and the former 
confirmed many liberties of the church, and redreſſed many 
grievances incident to feodal tenures, of no ſmall moment 
at the time; though now, unleſs conſidered attentively and 


with this retroſpect, they ſeem but of trifling concern, But, 


beſides theſe feodal proviſions, care was alſo taken therein to 
protect the ſubject againſt other oppreſſions, then frequently 
ariſing from unreaſonable amercements, from illegal diſ- 
txeſles or other preceſs for debts or ſervices due to the 

| | crown, 
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crown, and from the tyrannical abuſe of the prerogative of 
puryeyance and pre-emption, It fixed the forfeiture of 
lands for felony in the ſame manner as it ſtill remains; pro- 
tibited for the future the grants of excluſive, fiſneries 3 and 


' the erection of new bridges ſo as to oppreſs the neighbour, 


hood. With reſpect to private rights: it eſtabliſhed, the 
teltamentary power of the ſubje& over part of his perſonal 
efate, the reſt being diſtributed among his wife and chil- 
dren ; it laid down the law of dower, as it hath continued 
erer ſince; and prohibited the appeals of women, unleſs 
for the death of their huſbands, In matters of public police 
and national concern: it injoined an uniformity; of weights 
and meaſures z; gave ne encouragements to commerce, by 
the protection of merchant ſtrangers; and forbad the ali- 
enation of lands in mortmain. With regard to the admi- 
niſtration of juſtice: beſides prohibiting all denials or de- 
lays of it, it fixed the court of common pleas at Weſtminſ- 
ter, that the ſuitors might no longer be haraſſed with fol- 
lowing the king's perſon in all his progreſſes; and at the 
ſme time brought the trial of iſſues home to the very doors 
of the freeholders, by directing aſſizes to be taken in the 
proper counties, and eſtabliſhing annual circuits : it alſo 
eorrected ſome abuſes then incident to the trials by wager 
& law and of battle; directed the regular awarding of in- 
queſts for life or member; prohibited the king s inferior 
miniſters from holding pleas of the crown, or trying any 
criminal charge, where eby many forfeitures might otherwiſe 
have unjuſtly accrued to he exchequer; and regulated the 
time and place of holding the inferior tribunals of juſtice, 
the county court, ſheriff *s tourn, and court-leet. It con- 
firmed and eſtabliſhed the liberties of the city of London, 
and all other cities, boroughs, towns, and ports of the 
kingdom. And, laſtly, (which alone would have merited 
the title that it bears, of the great charter) ĩt protected eve- 
y individual of the nation in the free enjoyment of his 
life, his liberty, and his property,. unleſs declared to be for- 
feited by the judgment of his peers or the | law of the | 


| land, 
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HowEveR, by means of theſe peak the pope in 
the reign of king John gained a ti}! greater aſcendant bert, 
than he ever had before enjoyed; which continued through 
the long reign of his ſon Henry the third: in the beginning 
of whoſe time the old Saxon trial by ordeal 'was alſo to- 
tally aboliſhed. And we may by this time perceive, in 
Bracton's treatiſe, a ſtill farther improvement in the method 
and regularity of the common law, eſpecially in the point 
of pleadings (h). Nor muſt it be forgotten, that the fir 
traces which remain, of the ſeparation of the greater ba- 
rons from the leſs, in the conſtitution of parliaments, are 
found in the great charter of king John; though omitted 
in that of Henry III.: and that, towards the end of the lat. 
ter of theſe reigns, we find the firſt record of any writ for 
ſummoning knights, citizens, and burgeſſes to parliament. 
And here we conclude the ſecond period of our 1 5 


* hiſtory. 


III. Tux third commences with the reign of Edward the 
firſt ; who may juſtly be ſtiled pur Engliſh Juſtinian,, For 
in his time the law did receive fo ſudden a perfection, that 
fr Matthew Hale does not ſcruple to affirm (i), that more 
was done in the firſt thirteen years of his reign to ſettle 
and eſtabliſh the diſtributive juſtice of the kingdom, than in 
all the ages ſince that time put together. | 


Ir would be endleſs to enumerate all the particulars of 
theſe regulations ; but the pr incipal may be reduced under 
the following general heads. 1. He eſtabliſhed, confirmed, 
and ſettled, the great charter and charter of foreſts, 2. He 
gave a mortal wound to the encroachments of the pope and 
his clergy, by limiting and eſtabliſhing the bounds of ec- 
cleſiaſtical juriſdiction: and by obliging the ordinary, to 
whom all the goods of inteſtates at that time belonged, to 
diſcharge. the debts of the deceaſed. 3. He. defined the 
limits of the ſeveral temporal courts of the highelt juril- 
diftion, thoſe of the king's bench, common pleas, and 

exche- 


(b) Hal. Hift, ©. L. 156. (i) Bid. 138. 
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exchequer t ſo as they might not interfere with each other's 
proper buſineſs : to do which, they muſt now have recburſe 
toa fiction, very neceſſary and beneficial in the preſent en- 


- larged ſtate. of property. 4. He ſettled the boundaries of 


the inferior courts in counties, hundreds, and manors : con- 
fning them to cauſes of no great amount, according to their 
primitive inſtitution ; though of conſiderably greater, than 
by the alteration of the value of money they are now per- 
mitted to determine. 5. He ſecured the property of the 
ſubje&, by aboliſhing all arbitrary taxes, and talliages, le- 
vied without conſent of the national council. 6. He guard- 
ed the common juſtice of the kingdom from abuſes, by giv- 
ing up the royal prerogative of ſending mandates to inter- 
fere in private cauſes. 7. He ſettled the form, ſolemnities, 
and effects, of fines levied in the court of common pleas ;; 
though the thing itſelf was of Saxon original. 8. He firſt 
eſtabliſhed a repoſitory for the public records of the king- 
dom; few of which are antienter than the reign of his fa- 


ther, and thoſe were by him collected. 9. He improved 


upon the laws of king Alfred, by that great and orderly 
method of watch and ward, for preſerving the public peace 


and preventing robberies, eſtabliſhed by the ſtatute of Win- 


cheſter. 10. He ſettled and reformed many abuſes incident 


to tenures, and removed ſome reſtraints. on the alienation- 
of landed property, by the ſtatute of guia emprores. 11. 


He inſtituted a ſpeedier way for the recovery of debts, by 


graniing execution not only upon goods and chattles, but 


allo upon lands, by writ of elegit ; which was of ſignal be- 
nefit to a trading people: and, upon the ſame commercial 
ideas, he alſo allowed the charging of lands in a ſtatute 
merchant, to pay debts contracted in trade, contrary to all 
ſeodal principles. 12. He effectually provided for the reco- 
very of advowſons, as temporal rights; in which; before, 


the law was extremely deficient. 13. He alſo effectually 


eloſed the great gulph, in which all the landed property of 
the kingdom was in danger of being ſwallowed, by his re- 
iterated ſtatutes of mortmain; moſt admirably adapted to 
meet the frauds that had then An deviſed, though after- 
wards contrived to be evaded by the invention of uſes, 14. 

He 


| 
[ 
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He eſtabliſhed x new limitation of property by the ereati. 
on of eſtates tail; concerning the good policy of which, 


modern times bas however entertained a very different 
opinion. 15. He reduced all Wales to the ſubjection, not 
only of the crown, but in great meaſure of the laws, 
of England; (which was, thoroughly completed in the- 
reign of Henry the eighth) and ſeems to have entertained: 
a deſign of doing the like by Scotland, ſo as to have form- 
ed an intire and complete union of the land oy Great. 


Britain. 


I MIGHT continue this catalogue dh farther ;—but,. 
vpon the whole, we may obſerve, that the very ſcheme and 
model of the adminiſtration of common juſtice between 
party and party, was entirely ſettled by this king (k).; and 
has continued nearly the ſame, in all ſucceeding ages, to 
this day; abating ſome few alterations, which the humour 
or neceſſity of ſubſequent. times hath- occaſioned. The 
ferms of writs, by which actions are commenced, were 
perfected in his reign, and eſtabliſhed as models for poſte- 
rity. The pleadings, conſequent upon tlie writs, were then 
ſhort, nervous, and perſpicuous; not intricate, verboſe, and 
formal. The legal treatiſes, written in his time, as Brit. 
ton, Fleta, Hengham, and the reſt are, for the moſt part, 
law at this day; or at leaſt avere fo, till the alteration of 
tenures took place. And, to conclude, it is from this peri- 


dd, from the exact obſer ation of magna charta, rather 


than from its naling or renewal, in the days of his grand- 
father and father, that the liberty of Engliſhmen began a- 
gain to rear its head; though the weight of the military 
tenures hung heavy upon it for many ages after. 


I cannot give a better proof of the excellence of his 
conllitutions, than that from his time to that of Henry. the 
tighth there happened very few, and thoſe not very conſi- 
derable, alterations in the legal forms of proceedings, As 
to matter of ſubſtance: the. old Gothic powers of: electing 


the. ROPES! ſubordinate magiſtrates, the ſheriffs, and con- 
| ſeryators: 


(K) Hal. .HER. C. L. 162. 
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krvators of the peace, were taken from che people in the 
eigns of Edward II. and Edward III; and juſtices of the 
peace were eſtabliſned inſtead of the latter. In the reign- 
allo of Edward the third the parliament is ſuppoſed moſt 
probably to have aſſumed its preſent form; by a ſeparation 


of the commons from the lords. The ſtatute for defining 


and aſcertaining treaſons was one of the firſt productions 


of this new-modelled aſſembly; and the tranflation of the 
law proceedings from French into Latin another. Much 
alſo was done, under the auſpices of this magnanimous 


prince, for eſtabliſhing our domeſtic manufaQures z by 


prohibiting the exportation of Engliſh wool, and the im- 


portation or wear of foreign cloth or furs; and by encou- 


raging clothworkers from other countries to ſettle here, 


Nor was the legiſlature inattentive to many other branches 
of commerce, or indeed to commerce in general: for, in 


particular, it enlarged the credit of the merchant, by in- 


troducing the ſtatute ſtaple ; whereby he might the more 


readily pledge his lands for the ſecurity of his mercantile 
debts. And, as perſonal property now grew, by the exten- 


fon of trade, to be much more conſiderable than formerly, 
care was taken, in eaſe of inteſtacies, to appoint admini- 
ſtrators particularly nominated by the law; to diſtribute. 
that perſonal property among the creditors and kindred of 
the deceaſed, which before had been uſually applied, by the. 
officers of the ordinary, to uſes then denominated pious: . 
The ſtatutes alſo of fraemunire, for effectually depreſſing 


the civil power of the pope, were tile work of this and the 


ſubſequent reign. And the eſtabliſhment of a laborious 
parochial clergy, by the endowment of vicarages out of the 
overgrown poſſeſſions of the monaſteries, added luſtre to the 


cloſe of the fourteenth century: though the ſeeds of the 
general reformation, which were: thereby firſt ſown in the 
kingdom, were almoſt overwhelmed by the ſpirit 'of-perſe- 
eution, introdueed into the laws of the land by the influ- 
*nce of the regular ion 4 2 5 


FROM this time to that of ern the PIO the civil 


5215 and diſputed titles to the crown gave no leiſure for far- 
ther- 
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ther juridical i improvement: nam ſolent leges inter arma.” 
And yet it is to theſe very diſputes that we owe the hap- 
py loſs of all the dominions of the crown on the continent of 
France; which turned the minds of our ſubſequent princes 
entirely to domeſtic concerns. To theſe likewiſe we owe | 
the method of barring entails by the fiction of common rece- 
veries : invented originally by the clergy, to evade the ſta- 
tutes of mortmain, but introduced under Edward the fourth,. | 
for the purpoſe of unfettering eſtates, and making them 
more liable to forfeiture : while on the other hand, the | 
owners endeavoured to prote& them by the univerſal efta- 
bliſhment of «ſes, another of the clerical inventions, 


In the reign of king 3 the ſeventh, his miniſters 
(not to ſay the king himſelf ) were more induſtrious in hunt- 
ing out proſecutions upon old and forgotten penal laws, in 
order to extort money from the ſubject, than in framing 
any new beneficial regulations. For tlie diſtinguiſhing Cha» 
rater of this reign was that of amaſſing treaſure into the 
king's coffers, by every means that could be deviſed : and 
almoſt every alteration in the Jaws, however ſalutary or 
otherwiſe in their future conſequences, had this and this 
only for their great and immediate object. To this end the 
court of ſtar- chamber was new modelled, and armed with | 
powers, the moſt dangerous and unconſtitutional, over the | 
perſons and properties of the ſubject, Informations were 
allowed to be received, in lieu of indictments, at the aſſizes 
and ſeſſions of the peace, in order to multiply fines and 
pecuniary penalties. The ſtatute of fines for landed proper- 
ty was craftily and covertly contrived, to facilitate the de- 
ſtruction of entails, and make the owners of real eſtates 
more capable to forfeit as well as to aliene. The benefit of 
clergy (which fo often intervened to ſtop attainders and 
ſave the inheritance) was now allowed only once to lay | 
offenders, who only could have inheritances to loſe, A writ 
of ca} ias was permitted in all actions on the caſe, and the 
defendant might in conſequence be outlawed ; becaule up- 
on ſuch outlawry his goods became the property of the 


crown. In ſhort, there is hardly a ſtatute in this reign, in- 
| | troductive 
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troductive of a new law or modifying the old, but what ei- 
ther directly or obliquely tended to the emolument of the 
exchequer. | | | 
IV. THIS brings us to the fourth period of our legal hiſt 
tory, Viz. the reformation of religion under Henry the 
eighth, and his children: which opens an intirely new ſcene 
in eccleſiaſtical matters; the uſurped power of the pope 
being now for ever routed and deſtroyed, all his connecti- 
ons with this iſland cut off, the crown' reſtored to its ſupre- 
macy over ſpiritual men and cauſes, and the patronage of 
biſhoprics being once more indifputably veſted in the king. 
And, had the ſpiritual courts been at this time reunited to 
the civil, we ſhould have ſeen the old Saxon conſtitution 


with regard to ecclęſiaſtical polity completely reſtored. 


Wir regard alſo to our civil polity, the ſtatute of wills, 
and the ſtatute of uſes, (both paſſed in the reign of this 
prince) made a great alteration as to property: the former, 
by allowing the de viſe of real eſtates by will, which before 
was in general forbidden; the latter, by endeavouring to 
deftroy the intricate nicety of «ſes, though the narrow neſs 
and pedantry of the courts of common law prevented this 
ſtatute from having its full beneficial effect. And thence 
the courts of equity aſſumed a juriſdiction, diftated* by 
common juſtice and common ſenſe : which, however arbi- 
trarily exerciſed or productive of jealouſies in its infancy, 
has at length been matured into'a moſt elegant fyſtem of 


rational jurifprudence ; the principles of which (notwith- 


ſtanding they may differ in forms) are now equally adopted 
by the courts of both law and equity. From the ſtatute 
of uſes, and another ſtatute of the ſame antiquity,” (which 
protected eſtates for years from being deſtroyed” by the re- 
verſioner) a remarkable alteration took place in the mode 
of conveyancing : the antient aſſurance by feoffment and 
livery upon the land being now very ſeldom praiſed, ſince 
the more eaſy and more private invention of transferring 
property, by ſecret conveyances to uſes; and long terms of 


years being now continually created in mortgages and po 
mily 


* 
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mily ſettlements, which may be moulded to a thouſand . 
ful purpoſes by the ingenuity of an able artiſt, +; 


Tus farther attacks in this reign upon the immunity of 
eſtates- tail, which reduced them to little more than the 
conditional fees at the common law, before the paſſing of 
the ſtatute de donis; the eſtabliſhment'of recognizances in 
the nature of a ſtatute- ſtaple, for facilitating the raiſing of 
money upon landed ſecurity; and the introduction of the 
bankrupt laws, as well for the puniſhment of the fraudu- 
lent, as the relief of the unfortunate, trader; all theſe were 
capital alterations of our legal polity, and highly: conveni- 
ent to that character, which the Engliſh began now to re- 
aſſume, of a great commercial people. The incorporation 
of Wales with England, and the more uniform adminiſtra- 
tion of juſtice, by deſtroying ſome counties palatine, and 
abridging the unreaſonable privileges of ſuch as remained, 
added dignity and ſtrength to the monarchy : and, together 
with the numerous improvements before obſerved upon, 
and the redreſs of many grievances and oppreſſions which 
had been introduced by his father, will ever make the ad- 
miniſtration of Henry VIII. a very diſtinguiſhed aera in 
the annals of juridieal hiſtory. 


Ix muſt be however remarked, that (particularly in his 
later years) the royal prerogative was then ſtrained to a very 
tyrannical and oppreſſive height; and, what was the worlt - 
circumſtance, its encroachments were eſtabliſhed by law, un- 
der the ſanction of thoſe puſillanimous parliaments, one of 
which to its eternal diſgrace paſſed a ſtatute, whereby it was 
enacted that the king's-proclamations ſhould have the force 
of acts of Parliament; ; and others concurred in the creation 
of that amazing heap of wild and new-fangled treaſons, 
which were ſlightly touched upon in. a former chapter (e). 
Happily for the nation, this ar bitrary reign was ſucceeded 
by the minority of an amiable prince; during the ſhort ſun- | 
ſhine of which, great part of theſe extravagant laws were re- 


pealed. And, to do juſtice to the ſhorter reign of queen Mary T 
many.” 


(e) See pag, 85. 
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nany ſalutary and popular laws, in civil matters, were made 


under her adminiſtration; perhaps the better to reconcile 
the people to the bloody meaſures which ſhe was induced 


of topurſue, for the re-eſtabliſhment of religious ſlavery : the 
he well concerted ſchemes for effecting which, were (through 
of the providence of God) defeated by the ſeaſonable acceſſion 


in of queen Elizabeth. 


ie Tux religious liberties of the nation being, by that hap- 
„ EC eſtabliſhed (we truſt) on an eternal baſis; (though 
© IF obliged in their infancy to be guarded, againſt papiſts and 
- other non conformiſts, by laws of too ſanguinary a nature) 
* the foreſt laws having fallen into diſuſe; and the adminiſtra- 
N © ton of civil right in the courts of juſtice being carried on in 
1 a regular courſe, according to the wiſe inſtitutions of king 
1 Edward the firſt, without any material innovations; all the 
„ principal grievances introduced by the Norman conqueſt 
” AJ {mm to have been gradually ſhaken off, and our Saxon con- 
4 ſtitution reſtored, with conſiderable improvements: except 


only in the continuation of the military tenures, and a few 
other points, which ſtill armed the crown with a very op- 
* IF preflive and dangerous prerogative. It is alſo to beremarked 
that the ſpirit of inriching the clergy and endowing religious 
houſes had (through the former abuſe of it) gone over fo 
ſuch a contrary extreme, and the princes of the houſe of 
Tudor and their favourites had fallen with ſuch avidity upon 
the ſpoils of the church, that a decent and honourable main- 
tenance was wanting to many of the biſhops and clergy. 
This produced the reſtraining ſtatutes, to prevent the aliena- 
tions of lands and tithes belonging to the church and univerſi- 
ties. The number of indigent perſons being alſo greatly in- 
creaſed, by withdrawing the alms of the monaſteries, a plan 


was formed in the reign of queen Elizabeth, more humane 


and beneficial than even feeding and cloathing of millions: 
by affording them the means (with proper induſtry) to feed 
and to cloath themſelves. And the farther.any ſubſequent. 


plans for maintaining the poor have departed from this inſti- 
tution, the more impracticable and even pernicious their 


viſonary attempts have proved. ä 
HowW- 
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'HowEVER, conſidering the reign of queen Elizabeth in 
a great and political view, we have no reaſon to regret many 
ſubſequent alterations in the Engliſh conſtitution. For, 
though in general ſhe was a wiſe and excellent princeſs, and 
loved her people; though in her time trade flouriſhed, rich. 
es increaſed, the laws were duly adminiſtred, the nation wat 
reſpeRed abroad, and the people happy at home; yet, the 
encreaſe of the power of the'ſtar-chamber, and the erection 
of the high commiſſion court in matters eccleſiaſtical, were 
the work of her reign. She alſo kept her parliaments at a 
very awful diſtance : and in many particulars ſhe, at times, 
would carry the prerogative as high as her moſt arbitrary 
predeceſſors. It is true, ſhe very ſeldom exerted this pre- 
rogative, fo as to oppreſs individuals; but ſtill ſhe had it to 
exert : and therefore the felicity of her reign depended more 
on her want of opportunity and inclination, than want cf 
power, to play the tyrant. This is a high encomium on 
her merit; but at the ſame time it is ſufficient to ſhew, 
that theſe were not thoſe golden days of genuine liberty, 
that we formerly were taught to believe: for ſurely, the 
true liberty of the ſubje& conſiſts not ſo much in the gra- 
cious behaviour, as in the limited power, of the fovercign, 


Tur great revolutions that had happened, in manners 
and in properiy, had paved the way, by imperceptible yet 
ſure degrees, for as great a revolution in government: yet, 
while that revolution was effecting, the crown became more 
arbitrary than ever, by the progreſs of thaſe very means 
which afterwards reduced its power, It is obvious toevery 


obſerver, that, till the cloſe of the Lancaſtrian civil wars, 


the property and the power of the nation were chiefly di- 
vided between the king, thenobility, and the clergy. The 
commons were generally in a ſtate of great ignorance ;. ther 
perſonal wealth, before the extenſion of trade, was com- 
paratively ſmall ; and the nature of their landed property 
was ſuch, as kept them in continual dependance upon their 


feodal lord, being uſually ſome powerful baron, ſome opu WF 


lent 
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[ent abbey, or ſometimes the king himſeif, Though a ne- 


tion of general liberty had ſtrongly pervaded and animated 
the whole conſtitution, yet the particular liberty, the natural 


equality, and perſonal independence of individuals, were 


little regarded or thought of; nay even to aſſert them was 
treated as the height of ſedition and rebellion. Our anceſ- 
tors heard, with deteſtation and horror, thoſe ſentiments 
rudely delivered, and puſhed to moſt abſurd extremes, by 
the violence of a Cade and a Tyler; which have ſince been 
pplauded, with a zeal almoſt riſing to idolatry, when ſoften- 
ed and recommended by the eloquence, the moderation, 
and the arguments of a Sidney, a Locke, and a Milton. 


Bur when learning, by the invention of printing and the 
progreſs of religious reformation, began to be univerſally 
diſſeminated 3 when trade and navigation were ſuddenly 
carried to an amazing extent, by the uſe of the compaſs and 
the conſequent diſcovery of the Indies ; the minds of men, 
thus enlightened by ſcience and enlarged by obſcrvation and 
travel, began to entertain a more juſt opinion of the dignity 
and rights of mankind. An inundation of wealth flowed in 
upon the merchants, and middling rank ; while the two 
great eſtates of the kingdoꝛ, which formerly had balanced 
the prerogative, the nobility and clergy were greatly im- 
poveriſhed and weakened. The popiſh clergy, detected in 
their frauds and abuſes, expoſed to the reſentment of the 
populace, and ſtripped of their lands and revenues, ſtood 
trembling for their very exiſtence, The nobles, enervated 
by the refinemements of luxury, (which knowledge, foreign 
travel, and the progreſs of the politer arts, are too apt to in- 
troduce with themſelves) and fired with diſdain at being 
rivalled in magnificence by the opulent citizens, fell into 
enormous expenſes; to gratify which they were permitted, 
by the policy of the times, to diſſipate their overgrown 
eſtates, and alienate their antient patrimonies. This gradu- 
ally reduced their power and their influence within a very 
modcrate bound : while the king, by the ſpoil of the mona- 
ſteries and the great increaſe of the cuſtoms, grew rich, in- 


dependent, and haughty ; and the commons were not yet 


ben 
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ſenſible of the ſtrengtli they had acquired, nor urged to ex- 
amine its extent by new burthens or oppreſſive taxation, 
during the ſudden opulence of the exchequer. Intent upon 
acquiring new riches, and happy in being freed from the in- 
ſolence and tyranny of the orders more immediately above 
them, they never dreamt of oppoſing the prerogative, to 

Which they had been ſo little accuſtomed ;' much leſs of 

taking the lead in oppoſition, to which by their weight and | 
their property they were now entitled. The latter years of | 
Henry the eighth were therefore the times of the greateſt | 
deſpotiſm, that have been known in this ifland fince the 

death of William the Norman: the prerogative, as it then | 
ſtood by common, law, (and much more when extended by 
act of parliament) being too large to be endured in a land of 
liberty, | e * 1 


Qu Elizabeth, and the intermediate princes of the 
Tudor line, had almoſt the ſame legal powers, and ſome- 
times exerted them as roughly as their father king Henry 
the eighth. But the critical ſituation of that princeſs witk 
regard to her legitimacy, her religion, her enmity with | 
Spain, and her jealouſy of the queen of Scots, occaſioned 
greater-caution in her conduct. She probably, or her able 
adviſers, had penetration enough to diſcern how the power 
of the kingdom had gradually ſhifted its channel, and wil- 
dom enough not to provoke the commons to diſcover and 
feel their ſtrength. She therefore drew a veil over the odious 
part of prerogative; which was never wantonly thrown 
aſide, but only to anſwer ſome important purpoſe : and, 
though the royal treaſury no longer overflowed with the 
wealth of the clergy, which had been all granted out, and 
had contributed to enrich the people, ſhe aſked for ſupplies 
with ſuch moderation, and managed them with-ſo much 
oeconomy, that the commons were happy in obliging her. 
Such, in ſhort, were her circumſtances, her neceſſities, her 
wiſdom, and her good diſpoſition, that never did a prince 
ſo long and ſo entirely, for the ſpace of half a century to- 
gether, reign in the affections of the people. One] 


Oh. 33. 


On the acceſſion of king James V no new 800 of royal 


| power was added to, or exerciſed by, him ; but ſuch a ſcep- 


tre was too weighty to be wielded by ſuch a hand. The 
add to be prerogative, upon trivial and unworthy oc. 
caſions, and the claim of a more abſolute power inherent in 
the kingly office than had ever been carried into practice, 
ſoon awakened the ſleeping lion. The people heard with 
aſtoniſnment doctrines preached from the throne and the 
pulpit, ſubverſive of liberty and property, and all the natural 
rights of humanity. They examined into the divinity of 
this claim, and found it weakly and fallaciouſſy ſupported: 

and common reaſon aſſured them, that, if it were of human 
origin, no conſtitution could eftabliſh it without power of 


revocation, no precedent could ſanctify, no length of time 


could confirm it. The leaders felt the pulſe Dy the nation, 
and found they had ability as well as inclination to reſiſt it: 
and accordingly reſiſted and oppoſed it, wheneyer the 
puſillanimous temper of the reigning monarch had courage 
to put it to the trial ; and they gained ſome little victories 
in the caſes of concealments, monopolies, and the diſpenſin ng 
power, In the mean time very little was done for the ime 
provement of private juſtice, except the abolition of ſanctu- 
aries, and the extenſion of the bankrupt laws, the limitation 
of ſuits and actions, and the regulating of informations upon 
penal ſtatutes. For I cannot claſs the laws againſt witchs 
craft and conjuration under the head of improvements; nor 
did the diſpute between lord Elleſmere and ſir Edward 


| Coke, concerning the powers of the court of chancery, 


tend much to the advancement of Juſtice. | 


InvzzD when Charles the firſt ſucceeded to the crown 
of his father, and attempted to revive ſome enormities, 
which had been dormant in the reign of king James, the 
loans and beneyolences extorted from the ſubject, the arbi- 
trary impriſonments for refuſal, the e ertion of martial law 


in time of peace, and other domeſtic grievances, clouded the 
morning of that miſzuided prince's reign ; which, though 


the 
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the noon of it began a little to brighten, at laſt went down 
in blood, and left the whole kingdom i in darkneſs. It muſt 
be acknowledged that, by the petition of right, enacted to 
aboliſh theſe encroachments, the Engliſh conſtitution re. 
ceived great alteration and improvement. But there (till 
remained the latent power of the foreſt laws, which the 
crown moſt unſeaſonably revived. The legal juriſdiction 
of the ſtar· chamber and high - commiſſion courts was alſo ex- 
tremely great; though their uſurped authority was ſtill 
greater. And, if we add to theſe the diſuſe of parliaments, 
the ill- timed zeal and deſpotic proceedings of the eccleſialti. 
cal governors in matters of mere indifference, tegether with 
the arbitrary levies of tonnage and poundage, ſhip money, 
and other projects, we may ſee grounds moſt amply ſuffi- 
cient for ſeeking redreſs in a legal conſtitutional way. This 
redreſs, when ſought, was alſo conſtitutionally given : for 
all theſe oppreſſions were actually aboliſhed by the king in 
parliament, before the rebellion broke out, by the ſeveral 


ſtatutes for trienaial parliaments, for aboliſhing the ſtar- 


chamber and high commiſſion courts, for aſcertaining the 
extent of foreſts and foreſt-laws, for renouncing hip-money 
and other exactions, and for giving up the prerogative of 
knighting the king's tenants in capite in conſequence of their 
feodal tenures : though it muſt be acknowledged that theſe 
conceſſions were not made with ſo good a grace, as to con- 
ciliate the confidence of the people. Unfortunately, either 


by his own miſmanagement, or by the arts of his enemies, 


the king had loſt the reputation of fincerity ; ; which is the 
greateſt unhappineſs that. can befall a prince, Though he 


formerly had ſtrained his prerogative, not only beyond what 


the genius of the preſent times would bear, but alſo beyond 
the example of former ages, he had now conſented to reduce 
it to a lower ebb than was conſiſtent with monarchical go- 
vernment. A conduct ſo oppoſite to his temper and princi- 
ples, joined withſome raſh actions and unguarded expreſſions, 
made the people ſuſpect that this condeſcenſion was merely 
temporary, Fluſhed therefore with the ſucceſs they had 


gained, fired with reſentment for paſt oppreſſions, and 
| OY 
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treading the conſequences if the king ſhould regain his 
power, the popular leaders (who in all ages have called 


| themſelves the peotle) began to grow inſolent and ungovern- 
able: their inſolence ſoon rendered them deſperate z and 


deſpair at length forced them to join with a ſet of military 
hypocrites and enthuſiaſts, who overturned the church and 
monarchy, and proceeded with deliberate e to the 
trial and murder of their ſovereign, | 


IPass by the crude and abortive ſchemes for amending 
the laws in the times of confuſion which followed; the moſt. 
promiſing and ſenſible whereof (ſuch as the eſtabliſhment 
of new trials, the abolition of feodal tenures, the a& of 
navigation, and ſome others) were adopted in the 


v. FiFTH period, which I am next to mention wiz. after 
thereſtoration of king Charles IT. Immediately upon which, 


the principal remaining grievance, the doctrine and conſe- 
quences of military tenures, were taken away and aboliſhed, 


except in the inſtance of corruption of inheritable blood, 
upon attainder of treaſon and felony. And though the 
monarch, in whoſe perſon the royal government was re- 
ſtored, and with it our antient conſtitution, deſerves no com- 
mendation from poſterity, yet in his reign, (wicked, ſan- 
guinary, and turbulent as it was) the concurrence of happy 
circumſtances was ſuch, that from thence we may date not 
only the re-eſtabliſhment of our church and monarchy, but 
allo the complete reſtitution of Engliſh liberty, for the firſt 
time, ſince its total abolition at the conqueſt. For therein 
not only theſe flaviſh tenures, the badge of foreign dominion, 
with all their oppreſſive appendages, were removed from 
incumbering the eſtates of the ſubje& ; bus alſo an additional 
ſecurity of his perſon from impriſonment was obtained, by 
that great bulwark of our conſtitution, the habeas corpus 
act. Theſe two ſtatutes, with regard to our property and 
perſons, form a ſecond magna carta, as beneficial and effec- 
tual as that of Runing- Mead. That only pruned the 
luxuriances of the feodal ſyſtem ; but the ſtatute of Charles 


the ſecond extirpated all its ſlaveries: except perhaps in 
| | copyhold 
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copyhold tenure ; and there alſo they are now in great met. 
ſure enervated by gradual cuſtom, and the interpoſition of 
our courts of juſtice.” Magna carta only, in general terms, 
declared, that no man ſhall be impriſoned contrary to lay; 
the habeas corfus act points him out effectual means, as well 
to releaſe himſelf, though committed even by the king in 
council, as to-puniſh all thoſe who ſhall thus unconſtituti. 
- onally miſuſe him. 42 . 


To theſe I may add the abolition of the prerogatives of 
purveyance and pre-emption ; the ſtatute for holding trien- 
nial parliaments ; the teſt and corporation acts, which ſe- 
cure both our civil and religious liberties; the abolition of 
the writ de haeretico comburendo; the ſtatute of frauds and 
perjuries, a great and neceſſary ſecurity to private property; 
the ſtatute for diſtribution of inteſtates* eſtates; and that of 
amendments and jeofails, which cut off thoſe ſuperfluous 
niceties which ſo long had diſgraced our courts ; together 
with many other wholeſome acts that were paſſed in this 
reign, for the benefit of navigation and the improvement of 
foreign commerce: and the whole, when we likewite con- 
fider the freedom from taxes and armies which the ſubjet fi 
then enjoyed, will be ſufficient to demonſtrate this truth, Not 
e that the conſtitution of England had arrived to its full ¶ p: 
ce yigour, and the true balance between liberty and preroga- ei 
te tive was happily eſtabliſhed by /azv, in the reign of king ft 
Charles the ſecond.” | | | 
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IT is far from my intention to palliate or defend many Wl r: 
very iniquitous proceedings, contrary to all law, in that WM in 
reign, through the artifice of wicked politicians, both in 1 
and out of employment. What ſeems inconteftable is WM hi 

this; that by the law (m), as it then ſtood, (notwith- Wl x 
ſtanding ſome invidious, nay dangerous, branches of the WM b. 
prerogative have ſince been lopped off, and the reſt e 


more h; 
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(m) The point of time, at which I would chooſe to fix this i 

theoretical perfection of our public law, is the year 16793 | 
after the babeas corpus act was paſſed, and that for licenſing the t 


preſs had expiced : though the years which immediately followed 
it were times of great pradical oppreſſion. | 
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ond his power: the people both could, and did, reſiſt him; 
and, in conſequence of ſuch reſiſtance, obliged him to quit 
his enterprize and his throne together. Which introduces 
us to the laſt period of our legal hiſtory ; wiz. 3 


VI. FROM the revolution in 1688 to the preſent time. 
lu this period many laws have paſſed ; as the hill of rights, 
the toleration-a&t, the act of ſettlement with its conditions, 
the act for uniting England with Scotland, and ſome others; 
which have aſſerted our liberties in more clear and empha- 
tical terms; have regulated the ſucceſſion of the crown by 
puliament, as the exigences of religious and civil freedom 
required ; have confirmed, and exemplified, the doctrine 
of reſiſtance, when the executive magiſtrate endeavours to 
ſubvert the conſtitution; have maintained the ſuperiori 
of the laws above the king, by pronoyncing his diſpenſing 
power to be illegal : have indulged tender conſciences with 
eyery religious liberty, conſiſtent with the ſafety of the 
late; have eſtabliſhed triennial, ſince turned into ſepten- 
nal, elections of members to ſerve in parliament ; have 
excluded certain officers from the houſe of commons ; have 
refrained the king's pardon from obſtrufting parliamentary 


* impeachments ; have imparted to all the lords an equal 
nagt of trying their fellow peers ; have regulated trials for 
q high treaſon 3 have afforded our poſterity a hope that cor- 


ruption of blood may one day be aboliſhed and forgotten; 
have (by the deſixe of his preſent majeſty) ſet bounds to the 
cvil liſt, and placed the adminiſtration of that revenue in 
hands that are accountable to parliament ; and have (by 
the like defire) made the judges completely independent of 
the king, his miniſters, and his ſucceſſors. Vet, though 
theſe proviſions have, in appearance and nominally, redu+ 
Vor. IV. E ced 
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ced the ftrength of the executive power to a much lower 
ebb than in the preceding period; if on the other hand we 
throw into the oppoſite ſcale (what perhaps the immoderate 
reduction of the antient prerogative may have rendered in 
ſome degree neceſſary) the vaſt acquiſttion of force, ariſing 
from the riot act, and the annual expedience of a ſtanding 
army; and the vaſt acquiſition of perſonal attachment, ariſ. 
ing from the magnitude of the national debt, and the man. 
ner of levying thoſe yearly millions that are appropriated 
to pay the intereſt ; we ſhall find that the crown has, gra- 
dually and imperceptibly, gained almoſt as much in influ. 
ence, as it has apparently loſt in prerogatiye, 


Tux chief alterations of moment, (for the time would 
fail me to deſcend to minutiae) in the adminiſtration of pri. 
vate Juſtice during this period, are the ſolemn recognition 
of the law of nations with reſpect to the rights of embaſ. 
ſadors : the cutting off, by the ſtatute for the amendment 
of the law, a vaſt number of excreſcences, that in proce 
of time had ſprung out of the practical part of it: the pro- 
tection of corporate rights by the improvements in writs of 
mandamus, and informations in nature of quo warrarto : the 
regulations of trials by jury, and the admitting witneffes for 
priſoners upon oath : the farther reſtraints upon alienation 
of lands in mortmain : the extenſion of the benefit of cler- 
gy, by aboliſhing the pedantic criterion of reading: the 
counterbalance to this mercy, by the vaſt encreaſe of ca- 
| pital puniſhment : the new and affected methods for the 
| ſpeedy recovery of rents: the improvements which have 
been made in ejectments for the trying of titles: the intro- 
duction and eſtabliſhment of paper credit, by indorſements 
upon bills. and notes, which have ſhewn the poſſibility (fo 
long doubted) of aſſigning a choſe in action: the tranſlation 
of all legal proceedings into the Engliſh language: the erec- 
tion of courts of conſcience for recovering ſmall debts, and 
(which is much the better plan) the reformation of county 
courts : the great ſyſtem of marine juriſprudence, of which 
the fqundations have been laid, by clearly developing the 
principles on which policies of inſurance are founded, and 
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by happily applying thoſe principles to partieular caſes: and, 
aftly, the liberality of ſentiment, which (though late) has 
now taken poſſeſſion of our courts of common law, an 


induced them to adopt (where facts can be clearly aſcer- 


tained) the ſame principles of redreſs as have prevailed in 
our courts of equity, from the time that lord Nottingham 
preſided there; and this, not only where ſpecially impow- 
ered by particular ſtatutes, (as in the caſe of bonds, mort- 
oages, and ſet-offs) but by extending the remedial influ- 
ence of the equitable writ of treſpaſs on the caſe, according 
to its primitive inſtitution by king Edward the firſt, to al- 
moſt every inſtance of injuſtice not remedied -by any other 
proceſs, And theſe, I think, are all the material altera- 
tions, that have happened with reſpe& to . juſtice, 
in the courſe of the preſent century. 


Tuus therefore, for the amuſement and inſtruction of 
the ſtudent, I have endeavoured to delineate ſome rude out- 
lines of a plan for the hiſtory of our laws and liberties z from 
their firſt riſe, and gradual progreſs, among our Britiſn and 
$2x0n anceſtors, till their total eclipſe at the Norman con- 
queſt ; from which they have gradually emerged, and riſen 
to the perfection they now enjoy, at different periods of 


time. We have ſeen, in the courſe of our inquiries, in this 


and the former volumes, that the fundamental maxims and 
rules of the law, which regard the rights of perſons, and the 
rights of things, the private injuries that may be offered to 
both, and the crimes which affect the public, have been 
and are every day improving, and are now fraught with the 
accumulated wiſdom of ages: that the forms of adminiſtring 
juſtice came to perfection under Edward the firſt : and have 
not been much varied, nor always for the better, ſince: that 
our religious liberties were fully eſtabliſhed at the reforma- 
tion : but that the recovery of our civil and political liber- 
ties was a work of longer time ; they not being thoroughly 
and completely regained, till after the reſtoration of king 
Charles, nor fully and explicitly acknowleged and defined, 
till the aera of the happy revolution. Of a conſtitution, ſo 

6 is | __ wiſely 


436 Pusß Lic WRNO Nes. BOE W 


wiſely contrived, fo ſtrongly raiſed, and ſb highly finiſhes, 
it is hard to ſpeak with that praiſe, which is juſtly and &. 
verely its due :==the ftiorough and attentive corttemplation 
of it will furniſh its beſt panegyric. It hath been tie en. 
deavour of theſe commentaries, however the euetution may 


have ſutceeded, to examine its ſolid foundations, to mart 
out its extenſive plan; to explain the uſe and diftribution of 
its parts, and from tlie harmonious concurrence of thoſe fe. | 


veral parts to demonſtrate the elegant proportion of the 


whole. We have taken occaſion to admire at every turn | 


the noble monuments of antient ſimplicity, and the more 
curious refinements of modern art. Nor have its faults 
been concealed from view ; for faults it has, left we ſhould 
be tempted to think it of more than human ſtrutture: de. 
fe&s, chiefly ariſing from the decays of time, or the rage of 


unſkilful improvements in later ages. To ſuſtain, to re- 


pair, to beautify this noble pile, is à charge intruſted prin- 
cipally to the nobility, and ſuch gentlemen of the kingdom, 


as are delegated by their country to parliament. The pro- 


tection of THE LIBERTY OF BRITAIN is a duty which 
they owe to themſelves, who enjoy it; to their anceſtory, 
who tranſmitted it down; and to their poſterity, who will 
claim at their hands this, the ben birthright, and nobleſt 
inheritance of mankind. 
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U. RxcorD of an Irdifimert and Conviftion of MunDER, af the 
Ho Axe. 


Warwickſhire, 7 E IT REMEMBERED, | | 
to wit, : that at the general ſeffion Seſſion of oper 
of the lord the king of oyer and ter miner holden at and terminer. 
Warwick, in ar d for the ſaid ccunty of Warwick, | | 
u Frid»y the twelfth day of March in the ſecond year of the 
rign of the lord George the third, now king of Great Britain, 
deore fir Michael Foſter, knight, one of the juſtices of the 
aid lor-d the king atfigned to hold pleas before the king himſelf, 
ir Edward Clive, knight, one of the juſtices of the ſaid lord the 
ling of his court of common bench, and others their fellowe, 
jptices of the ſaid lord the king affigned by : 
eters parent cf the ſaid lord the king, under his Commiſſion of. 
peat ſeal of Great Britain, made to them the ; 
irreſaid juſtices and others, and any two or more of them, 
whereof one of them the {aid fir Michael Foſter and fir Edward 
(lire, the ſaid lord the king would have to be one, to inquire” 
iy the oath of good and lawful men of the county aforeſaid, by 
vom the truth of the matter might be the better known, ard by 
uber ways, methods, and means, whereby they could or might 
le better known, as well within liberties as without) more full 
de truth of all treaſons, miſpriſions of treaſons, inſurrections, 
tdellions, counterſeitings,. clippings, waſhings, falſe coinings,. 
ind other falſities of the monies of Great Britain, ard of other 
lingdoms or dominions whatſoever; and of all murders, felonies,. 
bin ſlaughters, killings, burglaries, rapes of women, unlawful 
tectings and conventicles, unlawful uttering of words, unlawful 
ilemblies, miſpriſions, confederacies, falſe allegations, treſpaſſes, 
ots, routs, retentions, eſcapes, contempts, falſities, negligences, 
Ucealments, maintenances, oppreſſions, champarties, deceits, 
ad all other miſdeeds, offences, and injuries Whatſoever, and alſo- 
7 the- 
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the acceſſories of the ſame, within the county aforeſaid, as we 
within liberties as without, by whomſoever and how ſoever done! 
had, perpetrated, and committed, and by whom, to who 
when, how, and in what manner; and of all other articles a 
circumſtances in the ſaid letters patent of the ſaid lord the k 
ſpecified, the premiſes and every or any of thei" 


n — 
-*; 
. q 
6 7 
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1 
* 
* 


oyer and termi- how ſoever concerning; and for this time to hei 
ner, and determine the ſaid trea ſons and other the prey * 
| . wiſes, according to the law and cuſtom of thi i 
and of the realm of England; and alſo keepers of the peace 
pezce, © and Juſtices of the ſeſd lord the king, aſſigned ti 


hear and determine divers felonies, tre ſpaſſeg 5 
and other miſdemeſnors committed within the county aforeſaid Wil i 

by the oath of fir James Thompfon, baronet 5 
Grand jury. Charles Roper, Henry Dawes, Peter Wilſon " 

Samuel Rogers, John Dawſon, James Philip 
John Mayo, Richard Savage, William Bell, James Mort e 
Laurenee Hall, and Charles Carter, eſquires, good and lau ful mei 
of the county aforeſaid, then and there impanelled, ſworn, au! 
charged to inquire for the ſaid lord the king and for the body o 
| the ſaid county, it is preſented, THAT pete 
Inditment, Hunt, hte of the pariſh of Lighthorne in the id © 
ST county, gentleman, not having the fear of Gol | 
before his eyes, but being moved and ſeduced by the inftigation oil | 
the devil, on the fifth day of March in the faid ſecond year of than © 
reign of the ſaid lord the king, at the pariſh of Lighthorne aforeſaid ' 
with force ard arms, in and upon one Samuel Collins, in the pescꝗ 
vf God and of the ſaid lord the king then and there being, feloni 
duſly, wilfully, and of his malice aforethought, did make an affault; 
and that the {aid Peter Hunt with a certain drawn ſword, made o 
jron and ſteel], of the value of five ſhillings, which he the ſaid 
Peter Hunt in his right hand then and there had and held, him the 
faid Samuel Collins in and upon the left ſide of the belly of him the 
ſaid Samuel Collins then and there feloniouffy, wilfully, and of hit 
malice aforethought, did ftrike, thruſt, ſtab, and penetrate; giv4 
ing unto the ſaid Samuel Collins, then and there, with the ſword 
drawn as aforeſaid, in and upon the left ſide of the belly of him 
the faid Samuel Collins, one mortal wound of the hreadth of ons 
inch, and the depth of nine inches; of which ſaid mortal wound 
he the faid Samuel Collins, at the pariſh of Lighthorne aforeſaid 
in the ſaid county of Warwick, from the ſaid fifth day of March inf 
the year aforeſaid until the ſeventh day of the ſame month in 
the ſame year, did languiſh, and languiſhing did live ; on which 
ſaid ſeventh day of March, in the year aforeſaid. the faid Samuel 
Collins, at the pariſh of Lighthorne afore ſaid, in the county afore- 
aid, of the ſzid mortal wound did die: and fo the jurors afote- 
faid, upon their oath aforeſaid, do ſay, that the ſsid Peter Hunt 
him the ſaid Samuel! Collins, in manner and form afore ſalt), 
feloniouſly, wilfully, and of his malice aforethouzht, did kill and 
murder, agaiaſt the peace of the ſaid lord the now king, his crowny 
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nd dignity. WHEREUPON the ſheriff of the 
woty aforeſaid is commanded, that he omit not for Capias. 
ay liberty in his bailiwick, but that he take the | | 
6 Peter Hunt, if he may be found in his bailiwick, and him ſafe- 
keep, to anſwer to the felony and murder whereof he ſt 
ndited. WHICH faid indictment the faid Juſti- 7 55 
m of the lord the k ing abovenamed, afterwards, to Seſſion of gaol 
nit, at the delivery of the gaol of the ſaid lord the delivery. 
ig, holden at Warwick in and for the county 
forefaid, on Friday the fixth day of Auguſt, in the faid ſecond year 
of the reign of the ſaid lord the king, before the right honourable 
William lord Mansfield, chief juftice« of the ſaid lord the king al- 
ned to hold pleas before the king himſelf, fir Sidney Stafford 
Smythe, knight, one of the barons of the exchequer of the ſaid lord 
te king, and others their fellows, juſtices of the ſaid lord the king 
afigned to deliver his ſaid gaol of the county aforeſ- id of the priſon- 
es therein being. by their proper hands to deliver here in court of 
rcord in form of law to be determined. AND 
AFTERWARDS, to wit, at the ſame delivery of Arraignment. 
the gol of the ſaid lord the king of bis county a- 8 
frefaid, on the Taid Friday the ſixth day of Auguſt, in the ſaid ſe- 
cond year of the reign of the faid lord the king, before the ſaid 
juſtices of the lord the king laſt above- named, 2nd others their fel- 
bws aforeſaid, here cometh the ſaid Peter Hunt, under the cuſtody 
of William Browne, eſquire, ſheriff of the county aforeſaid, (in 
whoſe cuſtody in the gaol of the county aforefaid, for the cauſe afore- 
kid, he had been before committed) being brought to the har here 
in his proper perſon by the ſaid ſheriff, to whom he is here alſo con- 
mitted: AND forthwith being demanded concerning the premiſes in 
the ſaid indictment above fpecified and charged upon him, how he 
vill acquit himſelf thereof, be ſaith, that he is not 
guilty thereof; and thereof for good and evil he Plea; notguil- 


pats himſelt upon the country: AND John Blen- ty. | 
fbi ewe, efquire, clerk of the aſſizes for the county Iſſue. 


aoreſaid, who profecutes for the ſaid lord the king 

in this behalf, doth the like: THEREFORE let Venire. 

t jury thereupon here immediately come before the 

kid juſtices of the lord the king laſt above-mentioned, and others 
their ſe.lows aforeſaid, of free and law ful men of the neighbourhood 
of the laid pariſh of Lighthorne in the county of Warwick afore- 
kid, by whom the truth of the matter may be the better known, 
ind who are not of kin to the faid Peter Hunt, to recognize upon 


WT their oath, whether the ſaid Peter Hunt be gu'ity of the felony and 
el murder in the indictment aforeſaid above ſpecified, or not guilty: . 
re- becauſe as well the ſaid John Blencowe, who proſecutes for the fac 
re- berd the king in this behalf, as the ſaid Peter Hunt, have put them» 


(elves upon the ſaid jury. And the jurors of the ſaid jury by the 
lad ſheriff for this purpoſe impane!led and returned, to wit, David 
Williams, John Smith, Thomas Horne, Charles Nokes, Richard 
519, Walter Duke, Matthew Lyon, James White, William Rates, 
ler Green, Bartholeme w Naih, and Eenry Long, being called, 
| come z 
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come; who being elected, tried; and ſworn, to ſpeak the truth 
ESE and concerning the premiſes, upon their oath f. 
Verdict; guilty THAT the ſaid Peter Hunt is guilty of the felon 
of murder, and murder aforefaid, on him above charged in i} 
3 f 6 form aforeſaid, at by the inditment aforeſaid is abot 
ſuppoſed againft him; and tha: the faid Peter Hunt at the time 
committing the ſaid felony and murder, or at any time ſince to th 
time, had not nor bath any goods or chattles, lands or tenements 
in the ſaid county of Warwick, or elſewhere,'to the knowledge d 
the faid jurors. And upon this it is fo: thwith demanded of the {ai 
-Peter Hunt, if he hath cr knoweth any thing to fay, wherefore th 
faid juſtices here ought not upon the premiſes and verdict forefail 
to proceed to judgment and execu ion againſt him: who nbthing 
farther faith, unleſs as he before had ſaid. 'W HEREUPON, 4 
and ſingular. the premiſes being ſeen, and by thy 
judgment of ſaid juſtices here fully underſtood, IT IS CON 
death,  EIDERED by the court here, that the ſaid Pete 
Hunt be taken to the gaol of the ſaid lord the king 
of the ſaid county of Warwick from u hence he came, and from 
thence to the place of execut'on en Monday now next enſuing, be.. 
; | ing the ninth day of this inftant Auguſt, and there 
and diſſection. be Fanged by the neck until he be dead; and that 
5 after wa ds his body be diſſected and anatomized. 


8. 2. C:nvifien of Man- laughter. N LOL * 


Verdict; — not — upon their oath ſay, THAT the fad. 
guilty of mur- Peter Hunt is not guilty of the murder aforeſaid, Wk; 
der; guilty of above charged vpn him; but that the ſaid Peter 
man aug bter. Hunt is guilty of the felonious fl:ying of the afore- 
| ſaid Samuel Collins; and that he fad not nor bath 

any goods or chaitles, lands or tene mentis, at the time of the felo- 
ny and man - ſlaughter aforeſai.i, or ever «fterwards to this time, to 
the knowledge of the ſaid jurors. And immediately it is demanded 
of the ſaid Peter Hunt, if he hath or knoweth any thing to fa), 
wherefore the ſaid juſtices ere ought not upon the premiſes and ver- 
dict aforeſ.id to proceed to judgment and execution 

Clergy prayed, againſt him: WHO SAIT H that he is a clerk, 
uoę ment to be and prayeth the benefit of clergy to be allowed him Wn: 
urned in the in this behalf. WHEREUPON, all and fingular 
hand, and de- the premiſes being ſeen, and by the ſaid juſtices 
livered, here fully underſtood, IT IS CONSIDERED by 
the court here, that the ſaid Peter Hunt be burned 

in his left hand, and delivered. And immediately he is burned in 
his left hand, and is delivered, according to the form of the ſtatute. 


* anne 
3. Entry of @ Trial inſtanter in the Court Ning: Bench, upon 
n collateral Iſſue, and Rule of Court for Execution thereon, 


fichzelmas term, in the fixth year of the reign of king George 
1 the third. 


th: 
h f 
elon 
in th 
aboz Mabe, | 

being brought into this court SIO 


kent; The King 7 THE PRISONER at the bar 
mee againft 
0 chi omas Rogers. J in cuſtody of the ſheriff of the county of Suſſex, 
ent jictue of his majeſty's writ of Babeas corpus, IT 18 ORDERED 
ge Ft the ſaid writ and the return thereto be filed. Nur of Ss 
iw it' appearing by a certain record of attain- "de —_ 
e Oo; which Path been removed into this cou-t by e beg 98. 
* bis majeſty's 2 of W that 75 Avis? at the bar ſtands 
mn isted, by the name © omas Rogers, of 
„ al tony for a Dede the highway, and the fis pri- — — and 
e cr at the bar having heard the record of the ſaid l 50 | 
* inder now read to him, is now aſked by the Priſoner afked 
ete 


art here, what he hath to ſay for himſelf, why whatke can ſay 
he court here ſhould not proceed to award exe- in bar of exe» 
ution againſt him upon the ſaid ettainder, HE tion. 

bir plea ſaith, that he is not the ſame Thomas Plea; not the 
Rogers in the ſaid record of attainder named, and fame perſon. 
pxinſt whom judgment was pronounced: and this | 
eis ready to verify and prove, Sc. TO which ſaid Replication. 

ea the honourable Charles Yorke, eſquire, at- 
Imey general of our preſent ſovereign lord the king, who for our 
id lord the king in this behalf proſecuteth, being now preſent here 
I court, and having heard what the ſaid priſoner at the bar hath 
u alledged, for our ſaid lord the king by way of reply ſaith, that 
e ſaid priſoner now here at the bar is the ſame Tho- 

1 Rogers in the ſaid record of attainder named, averring that 
d a2gaintſt whom judgment was pronounced as he is. | 
fforeſaid ; and this he prayeth may be enquired 
nto by the country; and the ſaid priſoner at the 


kin 4 
fro 1 
be⸗ 
here 
that 


Iſſue joined. 


ded ber doth the like: THEREFORE let a jury in . 

ay, is behalf immediately come here into — by 5 
r- 'tom the truth of the matter will be the better 

zen own, and who have no affinity to the ſaid priſoner, to try upon 
8 their oath, whether the ſaid priſoner at the bar be the ſame Tho- 
| 


ms Rogers in the ſaid record of attainder named, and againſt 
Whom judgment was ſo pronounced as aforeſaid, or not: becauſe 


u well the ſaid Charles Yorke, eſquire, attorney general of our 
Y lid lord the king, who for our ſaid lord the king in this behalf 


moſecutes, as the ſaid priſoner at the bar, have put themſelves in 
this behalf upon the faid jury. AND immediately 

bereupon the ſaid jury come here into court; and Jury ſworn. 
being elected, tried; and ſworn to ſpeak the truth 
unching and concerning the premiſes aforeſaid, and having heard 
RG record read to them, do ſay upon their oath, that the ſaid 
huloner at the bar is the ſame Thomas Rogers in 3 

te ſaid record of attainder named, and againſt 5 8 - _ 
kim judgment was ſo pronounced as aforeſaid, in : 


manner 


lb alſo preſent here in court) for the purpoſe aforeſaid ; and t 
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manner and form as the ſaid attorney general hath by his {aid 
plication to the ſaid plea cf the ſaid prifoner now here at the | 
alleged. AND HEREUPON the faid attorney general on be 

of our ſaid lord the king now prayetb, that 
Award of exe- court here would proceed to awaid execut 
cution.” againſt him the ſaid Thomas Rogers upon the, 
| | attainder. WHEREUPON, all and fingutlar 4 
_ premiſes being now ſeen and "ry underſtood by the court he 
: = IS ORDERED by the cout here, that execution be d 
upon the ſaid priſoner at the bar for tbe ſaid felony in purſnance 
the ſaid judgment, according to due form of law: AND it is la 
ordered, that he the ſaid Thomas Rogers, the priſoner at the bet 
now committed to the cuſtody of the ſheriff of the county of K 


the {aid ſheriff of Kent do execution upon the ſaid defendant 
priloner at the bar for the ſaid felony, in purſuance of the | 
judgment, according to due form of law. „ 
: Oa the motion of Mr, Attorney-General, . 

| By the Court, 


C 4 Warrant of Execution en Judgment of Death, at the gen: 
Gaol-delizery in London and Middleſex, 


-. London © 155 the ſheriffs of the city of London ; and to 


and _> ſheriff of the county cf Middleſex: and to 
Middleſex.) keeper of his majeſty's gaol of Newgate. 10 


VIER EAS et the ſeſſion of gaol delivery of Newgate, for Wii 
city of London and county of Middleſex, holden at Juſtice Hall 
the Oid Bailey, on the nineteenth day of October laſt, Patt 
Mahony, Roger Jones, Charles King, and Mary Smith, recei 
ſenteace of death for the reſpeQive offences in their ſeveral 
dictments mentioned; NOW IT 18 HEREBY ORDER 
that execution of the ſaid ſentence be made and done upon th 
the ſaii Patrick Mahony and Roger Jones, on Wedneſday the ni 
day of this inſtant month of Novernber at the uſual place of e 
cution. AND it is his majeſty's command, that execution of t 
ſaid ſentence upon them the ſaid Charles King and Mary Snitth 
reſpited, until his majeſty's pleaſure touching them be fartt 
known, : 


= 


GIVEN under my hand and ſeal this fourth d 
of November, one thouſand ſeven hundred alf 
ſixty eight, : N | \ 
James Eyre, Recorder. L. S. 


„ 


ſaid | | | 

the , Vrit of Execution upon a judgment of Murder, before the King 
3 „ Writ f : | 

e | in Parliament. 

Nat | 


nite, and Ireland, king, defender of the faith, and ſo forth; to 


War deri of London and ſheriff of Middleſex, greeting. WHERE- 
't ne: [xwrence earl Ferrers, viſcount Tamworth, hath been in- 
© ed of felony and murder by him done and committed, which ſaid 
ance Bl itment hath been certified before us in our preſent parlia- 
ny Ent; and the ſaid Lawrence earl Ferrers, v ſcount Tamworth, 
e Dar 


th been thereupon arraigned, and upon ſuch arraignment hath 
aided not guilty ; and the ſaid Lawrence earl Ferrers, viſcount 
[\mworth, hath before us in our ſaid parliament been tried, and 
due form of law convicted thereof; and whereas judgment hath 
kn given in our ſaid parliament, that the ſaid Lawrence earl Fer- 
„ viſcount Tamworth, ſhall be hanged by the neck till he is 
kd, and that his body be diſſected and anatomized, the execution 
{ which judgment yet remaineth to be done: WE require, and by 
eſe preſents ſtrictly command you, that upon Monday the fifth 
zeuge in the afternoon of the ſame day, him the ſaid Lawrence earl 
Ferrers, viſcount Tamworth, without the gate of our Tower of 


pthe lieutenant of our Tower of London or to his deputy directed, 
bare commanded) into your cuſtody you then and there receive: 
ad him, in your cuſtody ſo being, you forthwith convey to the ac- 
altomed place of execution at Tyburn: and that you do cauſe ex- 


tion to be done upon the ſaid Lawrence earl Ferrers, viſcount 
Tall lmworth, in your cuſtody ſo being, in all things according to the 
vat judgment, And this you are by no means to omit, at your 
cer, WITNESS ourſelf at Weſtminſter the ſecond day of May, 
21 the thirty third year of our reign, 


Yorke and Yorke. 


THe END 
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ecut croRCE the ſecond by the grace of God of Great Britain, | 


ly of May inſtant, between the hours of nine in the morning and 


landon (to you then and there to be delivered, as by another writ 
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F The Ps numerals denote the aig the ciphers the 
ages of the commentaries ; and the ſmall numerals the 


pages of the WIT 


As 


abſtract of a fine. II. 


351. XV 


Batement of freehold. Accedas ad curiam, III. 3 


IIT. 168 


IV. 328 
III. 5 


or ſuit. III. 302 
| plea in. III. 


401, IV. 3 


poſſeſſors. IV. 115 
Abbots. I. 15 5 
Abbreviations. III. 323 
Abdication. I. 212. IV. 78 
Abduction of child. III. 140 


— 
— — ie. III. 139 
women. I. 443 


— In E 


— — 


IV. 219 


IV. 248. 253 

Abeyance. II. 107 

Abigei. IV. 239 

Abjuration, oath of. I. 368. 

- of the realm. IV. 
56. 124. 326. 370 

Ablolute power of the crown. 
I. 250 

— property. II. 389 


be "It. 32. IV. 115 
— -——— moleſting their 


heireſs, IV. 208 
ward. III. 141 © 


or kidnapping. 
Abearance, good, ſecurity for. 


Acceptance of bills. II. 1 


—— inditment. Acceſſion roperty 
A IV. 3 ge 


02 — after the fad. Iv. 


37 


36 
— — —, when to be tried. | 

IV. 318 
Accidents, where relieved a- 

gainſt. III. 431 
1 ** of. Iv. 


A III. 15 | 

Account books, when ii 
III. 368 Be 

cognizable in equity. 

I. 437 _ 

, writ of, III. 162 

Accroaching royal power. IV. 


7 . 
Ac etiam. III. 288. xviil, 
Act of bankruptcy. III. 477 
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